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INTRODUCTION 
 
Child sexual exploitation is a master narrative of contemporary 
culture.1 In recent years, media outlets have highlighted heinous acts of 
strangers kidnapping and molesting children. This attention helped 
usher in a moral panic about sexual predators threatening the nation’s 
 
 ∗  Visiting Assistant Professor of Law, University of South Carolina College of Law. J.D., 
University of Texas School of Law; Ph.D., University of Texas at Austin. 
 1 Amy Adler, The Perverse Law of Child Pornography, 101 COLUM. L. REV. 209, 227 (2001); 
see also Janina Neutze et al., Predictors of Child Pornography Offenses and Child Sexual Abuse in 
a Community Sample of Pedophiles and Hebephiles, 23 SEXUAL ABUSE: J. RES. & TREATMENT 
212 (2011). 
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children. Concerns about “stranger danger” and the threat of the sexual 
predator present contrasting repercussions. On the positive side, policy-
makers have formally addressed the issue by strengthening laws to com-
bat child sexual exploitation and by equipping law enforcement agencies 
with the tools to pursue individuals who sexually transgress against 
children. The contrasting negative side is the potential for net-widening, 
whereby low-risk individuals and relatively harmless behaviors are un-
necessarily included within a punitive regime. The net-widening policy 
of concern here is the wholesale inclusion of child pornography offenses 
as a genre within the child sexual exploitation initiative. Such a policy 
represents a deontological perspective that judges all sexual images of 
children as immoral and therefore deems anyone who views such imag-
es as a criminal, who deserves strict punishment regardless of the conse-
quences of his actions. It is likely that the discomfort that adults in mod-
ern society have about the combination of youth and sex has prevented 
open and realistic discussion on various aspects of what is a more com-
plicated and diverse topic than has been assumed. For example, hypo-
thetical variations in terms of normative and risk-relevant issues in-
clude: 
• the viewer who is an eighteen-year-old male, thirty-year-old fe-
male, or a fifty-year-old male; 
• the child is age six, eleven, or seventeen; 
• and the picture is morphed to appear sexually explicit, is of a 
naked child alone, or is of a child being sadistically penetrated 
by an adult.2 
The public and government officials have embraced the politics of 
fear regarding child sexual abuse. A U.S. legislator’s recent statement in 
a congressional hearing is indicative: “The sexual exploitation of our 
children is a criminal problem; it is a social problem; it is a human rights 
problem.”3 Hence, during the last decade, federal authorities spearhead-
ed collaborations with international and state agencies to employ holis-
tic initiatives to combat child sexual exploitation.4 Substantial resources 
are now focused on investigating, prosecuting, and punishing offenders 
 
 2 See infra notes 271–78 and accompanying text exploring these issues. 
 3 In Our Own Backyard: Child Prostitution and Sex Trafficking in the United States: Hear-
ing Before the Subcomm. on Human Rights & the Law of the Comm. on the Judiciary, 111th 
Cong. 1 (2010) [hereinafter In Our Own Backyard] (statement of Sen. Richard J. Durbin, Chair, 
Subcomm. on Human Rights & the Law). 
 4 See generally U.S. DEP’T OF JUSTICE, THE NATIONAL STRATEGY FOR CHILD EXPLOITATION 
PREVENTION AND INTERDICTION: A REPORT TO CONGRESS (2010) [hereinafter NATIONAL 
STRATEGY], available at http://www.projectsafechildhood.gov/docs/natstrategyreport.pdf. 
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who commit sex crimes against children.5 The recent implementation of 
such initiatives is largely due to a commonly espoused fear that the sex-
ual abuse of children by strangers is on the rise. More specifically, the 
perception is based on the view that modern society has bred a new 
form of sexual predator, usually conceptualized as a stranger who anon-
ymously seeks out children as potential sexual abuse victims.6 For ex-
ample, a congressman implored his colleagues at a recent hearing to 
continue federal efforts targeting sexual crimes against children by as-
serting that there exists practically “an epidemic of young children being 
kidnapped by sex offenders.”7 The stereotypical image of the modern 
sexual predator is one who is also preoccupied with child pornography. 
Various commentators argue that the material whets predators’ sexual 
appetites and is useful in grooming children for sexual liaisons.8 Others 
highlight the market theory, in which child pornography consumers 
increase the demand for production, leading to the sexual exploitation 
of more children.9 
The proliferation of the Internet plays a significant role in the belief 
that methods of child sexual exploitation are evolving and expanding 
and that the use of child pornography is at its core.10 The Internet offers 
what has been called the “triple A engine” of anonymity, availability, 
and affordability that is fueling addictive behavior involving cybersex.11 
As a consequence, voluminous collections of child pornography are 
trafficked online.12 As the longtime leader of the National Center for 
 
 5 Id. at 1 (“Because the sexual abuse and exploitation of children strikes at the very founda-
tion of our society, it will take our entire society to combat this affront to the public welfare.”). 
 6 One congresswoman has described the distribution of child pornography as “a problem 
that has gotten completely out of control[,]” which has led to the stalking and abduction of 
millions of children by sexual predators. 153 CONG. REC. H13585 (daily ed. Nov. 13, 2007) 
(statement of Rep. Wasserman Schultz). 
 7 Reauthorization of the Adam Walsh Act: Hearing Before the Subcomm. on Crime, Terror-
ism, & Homeland Sec. of the Comm. on the Judiciary, 112th Cong. 71 (2011) (statement of Rep. 
Ted Poe). 
 8 Child Pornography Prevention Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-26; 
Danielle R. Dallas, Starting with the Scales Tilted: The Supreme Court’s Assessment of Congres-
sional Findings and Scientific Evidence in Ashcroft v. Free Speech Coalition, 44 WILLAMETTE L. 
REV. 33, 50, 52 (2007); Debra Wong Yang & Patricia A. Donahue, Protecting Children from 
Online Exploitation and Abuse: An Overview of Project Safe Childhood, 34 PEPP. L. REV. 439, 
445 (2007). 
 9 Neutze et al., supra note 1, at 213. 
 10 See, e.g., United States v. Colbert, 605 F.3d 573, 578 (8th Cir. 2010) (“Child pornography 
is in many cases simply an electronic record of child molestation. Computers and internet 
connections have been characterized elsewhere as tools of the trade for those who sexually prey 
on children.”). 
 11 Al Cooper, Sexuality and the Internet: Surfing into the New Millennium, 1 
CYBERPSYCHOLOGY & BEHAV. 187 (1998). 
 12 JANIS WOLAK ET AL., CRIMES AGAINST CHILDREN RESEARCH CTR., TRENDS IN ARRESTS OF 
“ONLINE PREDATORS” 1 (2009), available at http://unh.edu/ccrc/pdf/CV194.pdf (“Publicity 
about ‘online predators’ . . . has raised considerable alarm about the extent to which Internet 
use may be putting children and adolescents at risk of sexual abuse and exploitation . . . . Media 
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Missing and Exploited Children recently explained: “Anyone can be 
exposed to child pornography online very, very easily . . . we’re growing 
sexual abusers. They’re growing. They’re being cultivated and nurtured 
and watered and fed on the Internet.”13 Similarly, Congressman Lamar 
Smith refers to the Internet as a “virtual playground for sex predators 
and pedophiles.”14 The U.S. Department of Justice (DOJ) evidently con-
curs, warning that Internet-facilitated sexual crimes against children 
pose a national crime problem; one that the agency asserts is rapidly 
expanding.15 
This Article provides theoretical, empirical, and practical critiques 
of the child pornography crusade and concludes that the movement is 
overinclusive. Proponents of the crusade ignore contextual and personal 
considerations that suggest that not all individuals who view such mate-
rials are dangerous and that all acts that technically constitute pornog-
raphy do not necessarily pose the same harm or risk to children. This 
Article will proceed in the following manner. Part I summarizes the 
legal and policy initiatives driving the child pornography crusade. Part 
II summarizes policy-makers’ journey, incorporating child pornography 
into the broader effort of combating child sexual exploitation. Legisla-
tures expanded the reach of child pornography laws and adopted a 
strictly punitive position while law enforcement officials centered initia-
tives on pursuing child pornography offenders. Notably, the focus on 
child pornography and on imposing increasingly harsh consequences 
on offenders who violate child pornography laws is not limited to those 
who produce child pornography or who otherwise coerce or entice ju-
veniles into performing sexually explicit acts. Moral entrepreneurs have 
ensured that strict enforcement and punitive measures are extended to 
distributors as well as to more passive possessors. Indeed, authorities 
often discuss possession and distribution of child pornography in the 
same breath as production and solicitation offenses, which involve di-
rect sexual contact with minors.16 Policy-makers have undertaken a 
 
stories and Internet safety messages have raised fears by describing violent offenders who use 
the Internet to prey on naïve children . . . .”). 
 13 Domestic Minor Sex Trafficking: Hearing Before the Subcomm. on Crime, Terrorism, & 
Homeland Sec. of the H. Comm. on the Judiciary, 111th Cong. 54 (2010) (internal quotation 
marks omitted). 
 14 Data Retention as a Tool for Investigating Internet Child Pornography and Other Internet 
Crimes: Hearing Before the Subcomm. on Crime, Terrorism, & Homeland Sec. of the H. Comm. 
on the Judiciary, 112th Cong. 4–5 (2011) (statement of Rep. Lamar Smith, Chairman, H. 
Comm. on the Judiciary, proclaiming that the Internet has given predators free reign for “near-
ly effortless trafficking of child pornography,” leading to the loss of children’s innocence as well 
as their lives). 
 15 See U.S. DEP’T OF JUSTICE, FY 2010: PERFORMANCE AND ACCOUNTABILITY REPORT, at II-
8 (2010), available at http://www.justice.gov/ag/annualreports/pr2010/par2010.pdf. 
 16 See, e.g., U.S. IMMIGRATION & CUSTOMS ENFORCEMENT, U.S. DEP’T OF HOMELAND SEC., 
FACT SHEET: OPERATION PREDATOR—TARGETING CHILD EXPLOITATION AND SEXUAL CRIMES 
(2008) (hereinafter FACT SHEET: OPERATION PREDATOR], available at http://www.ice.gov/
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relatively undifferentiated, moralistic approach in which child pornog-
raphy offenses are universally perceived as heinous and violators con-
demned as child abusers.17 
Interested observers offer another explanation for the policy. Law-
makers and law enforcers often conflate child pornography consump-
tion with contact sex offending against children such that child pornog-
raphy offenses are generically used as a proxy to incapacitate undetected 
child molesters.18 The reason for this conflation is the widespread, os-
tensibly “common sense” belief that child pornography offending is 
strongly correlated with hands-on offenses against children.19 In sup-
port of this position, numerous legislators and criminal justice officials 
in recent years have cited social science evidence that purports to pro-
vide empirically objective support for interrelationships among child 
pornography consumption, pedophilia, and child molestation. This 
Article addresses this conflation issue in Part III by critically analyzing 
some of the most commonly cited studies. This endeavor is important to 
various constituencies. If the empirical evidence cited so often is signifi-
cantly flawed or incorrectly interpreted, then efforts and resources that 
target and severely punish child pornography consumers may be mis-
placed. 
More practical considerations are also considered in Part IV to ex-
plain why a deontological approach provides a misguided policy. To 
illustrate, national statistics indicate that the fear of sexual predators is 
overhyped. As this Article will further explore, the current situation is 
exemplary of the net-widening consequence whereby the expansion of 
formal criminal justice responses ensnares far more people, such as 
youth engaging in “sexting,” with greater punishment than is necessary 
 
doclib/news/library/factsheets/pdf/predator.pdf (including in its discussion of sexual predators 
the possession and distribution of child pornography, along with child sex tourism and sexual 
trafficking of children for prostitution); Press Release, U.S. Dep’t of Justice, Fact Sheet: Project 
Safe Childhood (Sept. 23, 2008), available at http://www.ojp.usdoj.gov/newsroom/
pressreleases/2008/doj08845.htm (“The threat of sexual predators soliciting children for physi-
cal sexual contact is well-known and serious; the danger of perpetrators who produce, distrib-
ute, and possess child pornography is equally dramatic and disturbing.”). 
 17 Yang and Donahue, supra note 8, at 444–45 (2007). 
 18 Carissa Byrne Hessick, Disentangling Child Pornography from Child Sex Abuse, 88 WASH. 
U. L. REV. 853, 880 (2011); see also Gray Mateo, Note, The New Face of Child Pornography: 
Digital Imaging Technology and the Law, 2008 U. ILL. J.L. TECH. & POL’Y 175, 175 (describing 
child pornography as a “clear, unambiguous ‘molestation tool’” and likening use of such mate-
rial to drug dealers’ possession of drug paraphernalia or burglars’ possession of burglary tools). 
 19 Jennifer A. McCarthy, Internet Sexual Activity: A Comparison Between Contact and Non-
Contact Child Pornography Offenders, 16 J. SEXUAL AGGRESSION 181, 183 (2010); Initial Brief of 
Appellee-Respondent, United States v. Thompson, 653 F.3d 688 (8th Cir. 2011) (No. 10-3840), 
2010 U.S. 8th Cir. Briefs LEXIS 178, at *27–28. 
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to protect the public from those who would commit contact sexual of-
fenses against children.20 
 
I.     LEGAL INITIATIVES IN THE CHILD PORNOGRAPHY CRUSADE 
 
The trajectory that led to current policies regarding child pornog-
raphy is marked by media hype and the occurrence of similar interests 
aligning between politicians and law enforcement officials. As child 
pornography is the most visible type of child sexual exploitation offense, 
it seems to have adopted the status of a signal crime,21 acting as an alarm 
to society that children are in danger. Thus, federal and state legislatures 
have enacted numerous laws expanding the reach of child pornography 
laws and enhancing punitive consequences. Armed with both legal au-
thority and strong political endorsements, law enforcement agencies 
have orchestrated expansive international, national, and local collabora-
tions to enforce laws and pursue offenders. This Part summarizes the 
legislative and law enforcement initiatives driving the child pornogra-
phy crusade. 
 
A.     Child Pornography Laws 
 
It is clear that recent efforts aimed at combating child sexual ex-
ploitation have focused specifically on child pornography. At the federal 
level, Congress has enacted multiple pieces of legislation over time that 
have expanded the reach of child pornography laws and increased the 
role of incapacitation for violators. The federal effort essentially began 
with the passage of the Protection of Children Against Sexual Exploita-
tion Act of 1977, which outlawed the commercial production of obscene 
visual images involving minors, who were then defined as persons un-
der the age of sixteen.22 The Child Protection Act of 1984 made three 
significant changes to federal child pornography laws: it removed the 
obscenity requirement such that production and distribution of a por-
 
 20 See, e.g., Kimberly J. Mitchell et al., Growth and Change in Undercover Online Child 
Exploitation Investigations, 2000–2006, 20 POLICING & SOC’Y 416, 429 (2010) (“Overall, Inter-
net offenders, and particularly those caught in undercover ‘sting’ operations, are not generally 
as impulsive, aggressive or violent as non-Internet sex offenders or those who are known to 
have physically victimised children and youth. Furthermore, the widening net created by ex-
panding undercover operations and resources appears to be pulling in greater numbers of less 
hardened and younger offenders.” (citation omitted)). 
 21 See Martin Innes, Signal Crimes and Signal Disorders: Notes on Deviance as Communica-
tive Action, 55 BRIT. J. SOC. 335 (2004). 
 22 Protection of Children Against Sexual Exploitation Act of 1977, Pub. L. No. 95-225, 92 
Stat. 7 (1978) (codified as amended at 18 U.S.C. §§ 2251–2253 (2006)). 
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nographic image of a minor is illegal even if it does not rise to the higher 
standard of obscenity; it eliminated the commercial element require-
ment; and it raised the age of a minor to eighteen.23 A few years later the 
Child Protection and Obscenity Enforcement Act of 1988 extended 
child pornography laws to the use of a computer to transport, distribute, 
or receive the illegal material.24 Simple possession was likewise criminal-
ized in the Crime Control Act of 1990.25 
Congress then seemed to refocus child pornography legislation 
with its morally repugnant tone from the harm that children actually 
suffer to concentrating on offenders and their actions. In the Prosecuto-
rial Remedies and Other Tools to End the Exploitation of Children To-
day Act of 2003, Congress created the crime of pandering material in a 
manner that reflects the belief, or that is intended to cause another to 
believe, that it contains child pornography.26 This Act, therefore, crimi-
nalizes attempts to trade material that does not involve any actual chil-
dren as long as a party to the transaction believes or asserts that it 
does.27 Recently, the PROTECT Our Children Act of 2008 proscribed 
the production or distribution of a pornographic image that was 
adapted from a picture of an identifiable minor.28 In other words, it is a 
criminal offense to take an otherwise innocent, even fully clad, picture 
of a juvenile and morph it to appear sexually explicit. As the federal 
government’s own Citizen’s Guide to child pornography laws warns, a 
visual depiction constitutes child pornography even if it does not in-
clude a child engaging in sexual activity; it is enough if a naked picture is 
“sufficiently sexually suggestive.”29 Lawmakers have not tired of this 
issue. In 2011, legislation further extending the reach of punishing child 
 
 23 Child Protection Act of 1984, Pub. L. No. 98-292, 98 Stat. 204 (codified as amended at 18 
U.S.C. §§ 2251–2253 (2006)). A depiction of a sexual activity is obscene if, taken as a whole, it 
appeals to the prurient interest of the average person, is patently offensive, and contains no 
serious literary, artistic, political, or scientific value. Miller v. California, 413 U.S. 15, 24 (1973). 
Currently, the federal definition of pornography involving children is tied to “sexually explicit 
conduct,” which means “(i) sexual intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or opposite sex; (ii) bestiality; (iii) 
masturbation; (iv) sadistic or masochistic abuse; or (v) lascivious exhibition of the genitals or 
pubic area of any person.” 18 U.S.C. §§ 2256(2)(A), 2256(8) (2006). 
 24 Child Protection and Obscenity Enforcement Act of 1988, Pub. L. No. 100-690, §§ 7501, 
7511, 102 Stat. 4485 (codified as amended at 18 U.S.C. §§ 2251, 2252(a)(1) (2006)). 
 25 Crime Control Act of 1990, Pub. L. No. 101-647, 104 Stat. 4789 (codified as amended at 
18 U.S.C. § 2252(a)(4)(B) (2006)). 
 26 Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act 
of 2003, Pub. L. No. 108-21, 117 Stat. 650 (codified as amended at 18 U.S.C. § 2252A(a)(3)(B) 
(2006)). 
 27 United States v. Williams, 553 U.S. 285, 293 (2008) (affirming the law’s constitutionality). 
 28 Providing Resources, Officers, and Technology to Eradicate Cyber Threats to Our Chil-
dren Act of 2008, Pub. L. No. 110–401, § 304, 122 Stat. 4229 (codified as amended at 18 U.S.C. 
§ 2252A (2006)). 
 29 Citizen’s Guide to U.S. Federal Law on Child Pornography, U.S. DEP’T OF JUSTICE, 
http://www.justice.gov/criminal/ceos/citizensguide_porn.html (last visited Jan. 16, 2012). 
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pornography offenders was pending before the 112th Session of Con-
gress.30 
Federal prison sentences for child pornography offenders have 
been extended as well.31 Congress established in 2003, for example, 
mandatory minimum sentences of five years for receipt and distribution 
offenses, with a maximum of twenty years.32 For offenders convicted of 
possession, receipt, or distribution of child pornography (i.e., excluding 
production cases), the mean sentence has risen in a relatively steady 
fashion from approximately twenty-one months in 1997 to ninety-two 
months in 2008.33 Federal sentencing statistics for fiscal year 2010 indi-
cate the continued severity of sentencing for child pornography offenses 
and offer a comparative perspective to other serious crimes. The mean 
sentence in 2010 for nonproduction child pornography offenders ap-
proached a ten-year term—specifically, 118 months.34 Interestingly, this 
is longer than the mean sentence of 108.6 months issued by federal 
judges in 2010 for contact sexual abuse crimes.35 The mean sentence for 
child pornography offenders (nonproduction) was also greater than 
most serious crimes, including manslaughter, robbery, arson, and drug 
 
 30 E.g., No Parole for Sex Offenders Act, H.R. 578, 112th Cong. (1st Sess. 2011) (denying 
parole for prisoners convicted of producing or distributing child pornography); International 
Child Protection Act of 2011, H.R. 1434, 112th Cong. (1st Sess. 2011) (barring entry of aliens 
with child pornography convictions); Child Care Protection Act of 2011, H.R. 1726, 112th 
Cong. (1st Sess. 2011) (barring the employment of child care providers who refuse to submit to 
extensive criminal background checks); Protecting Children from Internet Pornographers Act 
of 2011, H.R. 1981, 112th Cong. (1st Sess. 2011) (authorizing the prosecution and imprison-
ment of any person who conducts a financial transaction with knowledge that it will facilitate 
access to child pornography); International Megan’s Law of 2011, H.R. 3253, 112th Cong. (1st 
Sess. 2011) (requiring U.S. citizens or residents registered as sex offenders to register at desig-
nated U.S. diplomatic or consular missions in foreign countries); Domestic Minor Sex Traffick-
ing Deterrence and Victims Support Act of 2011, S. 596, 112th Cong. (1st Sess. 2011) (institut-
ing a mandatory minimum sentence for possession of pornography involving a prepubescent 
child). 
 31 For a history of congressional efforts pushing sentencing ranges higher for child pornog-
raphy–related offenses, see generally United States v. Howard, No. 8:08CR387, 2010 U.S. Dist. 
LEXIS 17740, at *11–26 (D. Neb. Mar. 1, 2010); and U.S. SENTENCING COMM’N, THE HISTORY 
OF CHILD PORNOGRAPHY GUIDELINES (2009), available at http://www.ussc.gov/Research/
Research_Projects/Sex_Offenses/20091030_History_Child_Pornography_Guidelines.pdf. 
 32 See 18 U.S.C. § 2252(b)(1) (2006). 
 33 Federal Criminal Case Processing Statistics, BUREAU OF JUSTICE STATISTICS, 
http://bjs.ojp.usdoj.gov/fjsrc/tsec.cfm (last visited Feb. 17, 2012) (maintaining an online calcu-
lator to obtain these results for 18 U.S.C. §§ 2252, 2252A). These mean calculations include 
assigning a zero sentence length for sentences of probation or fine only. 
 34 U.S. SENTENCING COMM’N, 2010 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS 
tbl.13 (2011), available at http://www.ussc.gov/Data_and_Statistics/Annual_Reports_and_
Sourcebooks/2010/Table13.pdf (delineating sentence lengths in each primary offense category). 
 35 Id. For this analysis, the sourcebook indicates that sexual-abuse offenses included those 
involving the crimes of sexual abuse of a minor, transportation of minor for sex, sexual abuse of 
a ward, criminal sexual abuse, and abusive sexual contact, but excluded child pornography 
offenses. Id. app. A, available at http://www.ussc.gov/Data_and_Statistics/Annual_Reports_and
_Sourcebooks/2010/Appendix_A.pdf.  
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trafficking.36 Murder and kidnapping were the only types of offenses 
that exceeded mean and median sentences in comparison to child por-
nography offenses.37 
Child pornography law violators are treated similarly to hands-on 
sexual abuse perpetrators in receiving harsh treatment in bail proceed-
ings. In the federal system, child pornography offenses are specifically 
included in the category of “crimes of violence” for purposes of pretrial 
release decisions.38 Unlike the default authorizing pretrial release, most 
child pornography charges are included in the list of offenses for which 
defendants are expected to be detained until trial. This operates through 
a statute-based rebuttable presumption that, for these types of charges, 
there is no condition or combination of conditions of release that would 
reasonably assure the safety of the community from the accused.39 Other 
crimes on the list for limited pretrial release include sexual trafficking of 
children, terroristic offenses, drug trafficking, and other capital offens-
es.40 In addition, if the judge determines that pretrial release is appropri-
ate in the individual case, federal law provides another rebuttable pre-
sumption for defendants charged with receipt and distribution of child 
pornography crimes that specific release conditions are necessary for 
public safety. The mandatory release conditions include electronic mon-
itoring; restrictions on personal associations and travel; curfews; and 
limitations on possessing dangerous weapons41—all of which also apply 
to those who are charged with kidnapping, sexual trafficking of children 
by force, and aggravated sexual abuse.42 
Violators of child pornography laws, even mere possessors, are 
likewise eligible, as are contact sex offenders, for certain civil-based re-
 
 36 Id. 
 37 Id. Further, except for kidnapping, child pornography offenders were most likely to 
receive a prison sentence; and 98.6% of nonproduction child pornography offenders were given 
a prison term as a part of their sentences. This percentage slightly exceeded the likelihood of a 
prison sentence for those convicted of offenses involving murder, sexual abuse, robbery, arson, 
and drug trafficking. Id. tbl.12, available at http://www.ussc.gov/Data_and_Statistics/Annual_
Reports_and_Sourcebooks/2010/Table12.pd. 
 38 See 18 U.S.C. § 3156(a)(4)(B) (2006). 
 39 Id. § 3142(e)(3)(E). 
 40 See id. § 3142 (excluding possession of child pornography). Compare Michael R. Han-
dler, A Law of Passion, Not of Principle, Nor Even Purpose: A Call to Repeal or Revise the Adam 
Walsh Act Amendments to the Bail Reform Act of 1984, 101 J. CRIM. L. & CRIMINOLOGY 279 
(2011) (specifying challenges to the statutory provisions under due process and excessive bail 
theories), with J. Elizabeth McBath, A Case Study in Achieving the Purpose of Incapacitation-
Based Statutes: The Bail Reform Act of 1984 and Possession of Child Pornography, 17 WM. & 
MARY J. WOMEN & L. 37, 65–67, 78 (2010) (arguing that the same provisions ought to be ex-
tended equally to simple possession cases). 
 41 18 U.S.C. § 3142(c)(1)(B), (f)(1) (2006) (Adam Walsh Act). 
 42 Id. § 3142(c)(1)(B) (“In any case that involves a minor victim under section 1201 [kid-
napping], 1591 [sexual trafficking], [and] 2241 [aggravated sexual abuse] . . . of this title . . . any 
release order shall contain, at a minimum, a condition of electronic monitoring and each of the 
conditions specified at subparagraphs (iv), (v), (vi), (vii), and (viii).”). 
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strictions. These include indefinite sexual predator civil commitment43 
and sex offender registration requirements.44 Together with lengthy 
sentences and presumptions of danger for bail decisions, the current 
policies confirm the legislature’s shifting focus from the suffering of 
actual children to the depravity and recidivism risk of offenders. 
Each state has enacted child pornography crimes as well. State laws 
often grade the severity of the more passive types of child pornography 
offending similarly to crimes involving production or enticing. For ex-
ample, several states’ statutory framework expressly labels possession of 
child pornography as criminal sexual exploitation of children.45 More 
specific examples help illustrate this perspective. Florida assigns the 
same degree of felony, which carries a fifteen-year sentence, to the pos-
session of three or more representations of sexual conduct by a child as 
it does for employing a child to engage in a sexual performance.46 In 
Montana, a possible 100-year sentence applies to the duplication of a 
recording of a child engaging in simulated sexual conduct, the same 
sentence permitted for procuring a child under age sixteen for the pur-
pose of child pornography production.47 Similarly, in Arizona, posses-
sion of a visual depiction of a child under age fifteen engaging in sexual 
conduct is a class two felony, carrying a ten-year minimum sentence, a 
punishment which also applies to filming a minor in exploitative exhibi-
tion.48 
Consistent with continuing congressional interest, state authorities 
remain active in prioritizing efforts to combat child pornography. Re-
cent pronouncements include bills to expand child pornography crimes 
in Illinois,49 Oregon,50 and Alaska.51 
 
 43 Two recent cases refer to defendants with child pornography possession convictions who 
have been civilly committed. See United States v. Comstock, 627 F.3d 513 (4th Cir. 2010); 
United States v. Bolander, No. 01-CR-2864-L, 2010 WL 5342202, at *1 (S.D. Cal. Dec. 21, 2010). 
 44 E.g., Sex Offender Registration and Notification Act (SORNA), Pub. L. No. 109-248, tit. I, 
120 Stat. 587, 590 (2006) (codified at 42 U.S.C. §§ 16911–16929); ARIZ. REV. STAT. ANN. § 13-
3821 (2011); CONN. GEN. STAT. ANN. § 54-254 (West 2011); D.C. CODE § 22-4002 (2011); 42 PA. 
CONS. STAT. ANN. § 9795.1 (West 2011); R.I. GEN. LAWS ANN. § 11-37.1-4 (West 2011); WASH. 
REV. CODE ANN. § 9A.44.140 (West 2011). 
 45 IDAHO CODE ANN. § 18-1507 (West 2011); IND. CODE ANN. § 35-42-4-4 (West 2011); 
KAN. STAT. ANN. § 21-3516 (West 2011); N.M. STAT. ANN. § 30-6A-3 (West 2011). 
 46 FLA. STAT. ANN. § 827.071 (West 2011). 
 47 MONT. CODE ANN. § 45-5-625 (West 2011). 
 48 See ARIZ. REV. STAT. § 13-3553 (2011); see also id. § 13-705. In addition, Mississippi law 
provides for a five to forty-year sentence for the receipt of a drawing of a child engaged in 
sexually explicit conduct, the same sentencing as for producing child pornography by causing a 
child to engage in sexually explicit conduct through film. See MISS. CODE ANN. §§ 97-5-33, 97-
5-35 (West 2011). 
 49 H.B. 2585, 97th Gen. Assemb., Reg. Sess. (Ill. 2011) (increasing the term of imprisonment 
to a maximum of forty years if the offender possessed more than one of the same child pornog-
raphy material); Press Release, Ill. Att’y Gen., Senate Unanimously Passes Child Porn Bill to 
Strengthen Sentencing and Speed Arrests (Apr. 14, 2011), available at http://www.
illinoisattorneygeneral.gov/pressroom/2011_04/20110414b.html. 
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B.     Law Enforcement Initiatives in the Child Pornography Crusade 
 
In addition to strengthening child pornography laws, the United 
States devotes significant resources to locating and prosecuting those 
involved in the child pornography market. The Internet Crimes Against 
Children (ICAC) task force is a national network of state and local law 
enforcement units investigating online child sexual exploitation, includ-
ing cyber enticement and child pornography cases.52 It is comprised of 
sixty-one coordinated task forces with over 2000 federal, state, and local 
law enforcement and prosecution agencies. ICAC arrests rose 150% 
between 2006 and 2010, with approximately 5300 arrests for child por-
nography–related offenses in 2010.53 
Each of the major law enforcement institutions of the federal gov-
ernment operates programs to combat child exploitation, and each has 
an emphasis on child pornography. The DOJ leads the most compre-
hensive initiative. In 2007, the DOJ announced that a priority goal of the 
agency was to combat child pornography, which was listed alongside 
priorities to combat terrorism, illegal drugs, and public corruption.54 
Congress formalized the justice agency’s strategic role in this regard. 
 
 50 H.B. 2463, 76th Legis. Assemb., Reg. Sess. (Or. 2011) (requiring computer technicians to 
report detection of child pornography on computers and imposing a maximum punishment of 
one year in prison, a $6250 fine, or both for failure to do so). In early 2011, the Attorney Gen-
eral of Oregon announced that it was his top legislative priority to change the state’s child 
pornography statute in view of a state supreme court decision interpreting the state’s law, 
which required proof that a defendant not only viewed child pornography online, but also 
intended to download it. Press Release, Or. Dep’t of Justice, Albany Man Sentenced to Prison in 
Child Pornography Case (Feb. 18, 2011), available at http://www.doj.state.or.us/releases/2011/
rel021811.shtml. 
 51 H.B. 127, 27th Leg., Reg. Sess. (Alaska 2011) (authorizing the prosecution of offenders 
whose conduct outside the state harms victims within the state). One of the first initiatives that 
the newly installed governor of Alaska announced in 2011 was to enact additional criminal 
statutes for child pornography. Klas Stolpe, Lawmakers Talk Sexting, Stalking, PENINSULA 
CLARION, Feb. 15, 2011, http://peninsulaclarion.com/stories/021511/new_786029787.shtml. 
 52 See Program Summary: Internet Crimes Against Children Task Force Program, U.S. DEP’T 
OF JUSTICE, http://www.ojjdp.gov/programs/ProgSummary.asp?pi=3#Overview (last visited 
Jan. 16, 2012). 
 53 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-334, COMBATING CHILD PORNOGRAPHY: 
STEPS ARE NEEDED TO ENSURE THAT TIPS TO LAW ENFORCEMENT ARE USEFUL AND FORENSIC 
EXAMINATIONS ARE COST EFFECTIVE 1 (2011), available at http://www.gao.gov/new.items/
d11334.pdf. The ICAC arrested over 5700 individuals in 2011. Program Summary: Internet 
Crimes Against Children Task Force Program, supra note 52. 
 54 See OFFICE OF JUSTICE PROGRAMS, U.S. DEP’T OF JUSTICE, STRATEGIC PLAN: FISCAL 
YEARS 2007–2012, at 1 (2006), available at http://www.justice.gov/jmd/mps/strategic2007-2012/
strategic_plan20072012.pdf; see also U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S ANNUAL 
REPORT TO CONGRESS AND ASSESSMENT OF U.S. GOVERNMENT ACTIVITIES TO COMBAT TRAF-
FICKING IN PERSONS: FISCAL YEAR 2009 (2010), available at http://www.justice.gov/archive/
ag/annualreports/tr2009/agreporthumantrafficking2009.pdf (discussing various initiatives to 
combat sexual exploitation, including child pornography prosecution). 
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Pursuant to the PROTECT Our Children Act of 2008, Congress tasked 
the DOJ with formulating and implementing a plan to combat child 
exploitation across the nation.55 The DOJ produced its initial strategy 
document in 2010, describing a holistic initiative, leveraging assets 
across the federal government in a coordinated manner and enlisting 
the assistance of numerous stakeholders, including federal agencies, 
investigators, and prosecutors, as well as academics, educators, social-
service providers, and nongovernmental organizations (the “National 
Strategy”).56 Notably, child pornography is listed as a type of child sexu-
al exploitation at the heart of the National Strategy’s focus.57 
Within the DOJ, the Federal Bureau of Investigation (FBI) and the 
U.S. Marshals Service, among other federal agencies, maintain investiga-
tory roles in the international effort to combat child sexual exploita-
tion.58 High-ranking politicians intend to hold the agencies accounta-
ble.59 For example, in a public statement on March 16, 2011, the 
chairman of the House Judiciary Committee, Lamar Smith, called on the 
director of the FBI at a recent Oversight Committee hearing to address 
key threats to national security, those being terrorism and child pornog-
raphy.60 With respect to the latter, Representative Smith expressed the 
need to control the fast-growing crime since pedophiles can access “this 
disturbing material with near impunity.”61 Responding before the 
Committee about the FBI’s institutional importance to the security of 
the country, the FBI’s director confirmed that online child pornography 
continued to be a priority enforcement effort for the Bureau.62 
The FBI has long been involved in a multiagency Innocent Images 
National Initiative, which combats the proliferation of child pornogra-
phy and other child sexual exploitation crimes facilitated by the Inter-
 
 55 Providing Resources, Officers, and Technology to Eradicate Cyber Threats to Our Chil-
dren Act of 2008, Pub. L. No. 110-401, 122 Stat. 4229 (codified at 42 U.S.C. § 17611 (Supp. II 
2009)). 
 56 NATIONAL STRATEGY, supra note 4, at 1. 
 57 Id. at 2. 
 58 See id. at 41. 
 59 The chairs of the Appropriations Committees in the U.S. Senate and House publicly 
urged that aggressive law-enforcement efforts be directed against Internet crimes as “[i]n addi-
tion to being reprehensible, child pornography and enticing, luring, or seducing of children 
online is unlawful and strict enforcement of our laws is necessary to deter these crimes.” Rich-
ard C. Shelby & Frank R. Wolf, Foreword of JANIS WOLACK ET AL., ONLINE VICTIMIZATION OF 
YOUTH: FIVE YEARS LATER, at vii–viii (2006), available at http://www.unh.edu/ccrc/pdf/
CV138.pdf. 
 60 Press Release, Lamar Smith, Chairman, Comm. on Judiciary, U.S. House of Representa-
tives, Statement of Judiciary Committee Chairman Lamar Smith Oversight Hearing on the 
Federal Bureau of Investigation (Mar. 16, 2001), available at http://judiciary.house.gov/news/
2011/march/StatementFBI.html. 
 61 Id.; see also infra notes 287–88 and accompanying text. 
 62 Oversight of the Federal Bureau of Investigation: Hearing Before the S. Comm. on the 
Judiciary, 112th Cong. 83 (2011) (statement of Robert S. Mueller III, Dir., Fed. Bureau of Inves-
tigation). 
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net.63 From 1996 to 2007, the number of cases opened by the Initiative 
grew 2062%.64 In fiscal year 2007, over eighty percent of the Initiative’s 
investigations involved child pornography crimes, almost half of which 
were nonproduction cases.65 The FBI’s director estimates that the agen-
cy has a current caseload of 6000 child pornography investigations.66 
For its part, the Marshals Service is mandated by Congress to locate and 
apprehend those who fail to comply with federal and state sex offender 
registry requirements.67 Marshals arrested over 11,000 sex offenders in 
2010.68 
Other federal agencies are also involved in the National Strategy. 
The Department of Homeland Security charges its principal investiga-
tive agency, Immigration and Customs Enforcement (ICE), with a pri-
ority of investigating child sexual exploitation through an effort called 
“Operation Predator.”69 An ICE director notes the “vast majority” of the 
investigations are online child pornography cases, while only a subset 
involves active physical abuse.70 In 2010, ICE agents made over 900 
child pornography arrests.71 INTERPOL Washington systematizes in-
ternational alerts concerning child exploitation information and tracks 
sex offenders across borders.72 In addition, it assists in the National 
Strategy by coordinating with other agencies in investigating child sexu-
al abuse images circulating on the Internet.73 
 
 63 See Innocent Images: Online Child Pornography/Child Exploitation Investigations, FED. 
BUREAU OF INVESTIGATION, http://www.fbi.gov/stats-services/publications/innocent-images-1 
(last visited Mar. 24, 2012). These efforts are part of the FBI’s National Security Priorities. See 
What We Investigate, FED. BUREAU OF INVESTIGATION, http://www.fbi.gov/about-us/
investigate/what_we_investigate (last visited Oct. 15, 2011). 
 64 Innocent Images: Online Child Pornography/Child Exploitation Investigations, supra note 
63. 
 65 See OFFICE OF THE INSPECTOR GEN., U.S. DEP’T OF JUSTICE, THE FEDERAL BUREAU OF 
INVESTIGATION’S EFFORTS TO COMBAT CRIMES AGAINST CHILDREN (2009), available at 
http://www.justice.gov/oig/reports/FBI/a0908/chapter2.htm#VI (combining figures for groups 
and enterprises, producers, and possessors). The other category recognized was online enticers 
of children for sexual encounters. Id. 
 66 Mueller, supra note 62, at 89 (indicating also that for fiscal years 2009 and 2010 the 
initiative made more than 2000 arrests and obtained 2500 convictions). 
 67 NATIONAL STRATEGY, supra note 4, at 46. 
 68 Fact Sheets: Fugitive Operations, U.S. MARSHALS SERVICE, http://www.usmarshals.gov/
duties/factsheets/facts-2011.html (last updated Apr. 15, 2011). 
 69 See FACT SHEET: OPERATION PREDATOR, supra note 16. 
 70 See John Morton, Dir., U.S. Immigration & Customs Enforcement, U.S. Dep’t of Home-
land Sec., Remarks at State of the Net Conference 3 (Jan. 18, 2011), available at http://www.ice.
gov/doclib/news/library/speeches/011811morton.pdf. 
 71 U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 53, at 55. 
 72 See NATIONAL STRATEGY, supra note 4, at 5. 
 73 The United States Postal Inspection Service has its own division that investigates the 
transmission of child pornography materials through the mail. See U.S. Postal Inspectors Protect 
Children, U.S. POSTAL INSPECTION SERV., https://postalinspectors.uspis.gov/investigations/
MailFraud/fraudschemes/ce/CE.aspx (last visited Mar. 24, 2012) (boasting that it “was the first 
federal law enforcement agency to aggressively identify, target, and arrest those who produce 
and traffic in child pornography”). 
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Additional investigation and prosecution statistics confirm the fo-
cus on the more passive child pornography offenses in the nation’s bat-
tle against child sexual exploitation. For example, the Urban Institute 
tracked federal data on child sexual exploitation offenses from 1998 to 
2005.74 The number of cases that U.S. Attorneys investigated and con-
cluded doubled over the time period studied.75 It is of interest that the 
vast majority concerned nonproduction child pornography offenses.76 
In fact, in the latest review year, there were almost three times as many 
non-production child pornography cases than all other child sexual 
crimes combined (including sexual abuse, prostitution, trafficking, 
etc.).77 The Urban Institute also reports that of the federal cases actually 
filed by U.S. Attorneys in 2005 for child sexual exploitation offenses, 
almost three-quarters were for nonproduction child pornography 
charges.78 Recent statistics on federal sentencing show a similar dispro-
portionate concentration on cases without direct child contact. In 2010, 
the number of defendants sentenced for nonproduction child pornog-
raphy crimes was nearly five times the number of defendants sentenced 
for child sexual abuse offenses.79 
The United States is not alone in embracing child pornography in-
vestigations as a criminal justice priority. In 2009, the G8 superpowers—
comprised of the world’s top industrialized nations, including the Unit-
ed States—held the Global Symposium for Examining the Relationship 
Between Online and Offline Offenses and Preventing the Sexual Exploi-
tation of Children.80 The symposium featured the empirical research 
analyzed in Part III below. In any event, based in part on the empirical 
presentations, the G8 ministers issued a public statement after the sym-
 
 74 William Adams et al., Effects of Federal Legislation on the Commercial Sexual Exploita-
tion of Children, JUV. JUST. BULL., July 2010, at 1, 5, available at http://www.ncjrs.gov/pdffiles1/
ojjdp/228631.pdf. 
 75 Id. at 5. 
 76 Id. In 2008 and in the first six months of 2009, ICAC had investigated 53,160 child sexual 
exploitation offenses. Of these offenses, 33,938 involved possession or distribution of child 
pornography. See NATIONAL STRATEGY, supra note 4, at 17. 
 77 KEVONNE SMALL ET AL., URBAN INST., AN ANALYSIS OF FEDERALLY PROSECUTED CSEC 
CASES SINCE THE PASSAGE OF THE VICTIMS OF TRAFFICKING AND VIOLENCE PROTECTION ACT 
OF 2000, at 21 (2008), available at https://www.ncjrs.gov/pdffiles1/ojjdp/grants/222023.pdf; see 
also William Adams et al., supra note 74, at 5 fig.3. 
 78 William Adams et al., supra note 74; see also KEVONNE SMALL ET AL., supra note 77, at 26 
(providing more detail underlying these statistical results). 
 79 U.S. SENTENCING COMM’N, supra note 34. 
 80 ANDREW G. OOSTERBAAN & ANITHA IBRAHIM, CHILD EXPLOITATION & OBSCENITY 
SECTION, U.S. DEP’T OF JUSTICE, REPORT TO LEPSG ON THE “GLOBAL SYMPOSIUM FOR EXAMIN-
ING THE RELATIONSHIP BETWEEN ONLINE AND OFFLINE OFFENSES AND PREVENTING THE SEXU-
AL EXPLOITATION OF CHILDREN” 4 (2009), available at http://www.iprc.unc.edu/G8/
FinalReport.pdf (“The purpose of the symposium was to provide an opportunity for [] experts 
to share their individual findings and develop international consensus on the risks to children 
associated with child pornography and effective approaches to combating child pornography 
offenses.”). 
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posium, which warned that every country needed to immediately bolster 
its effort to combat child sexual exploitation. Specifically, the statement 
advocated the pursuit of Internet child pornography offenders who, the 
prestigious group asserted, pose a new threat to children worldwide.81 
Thus, it is well established that criminal justice efforts and re-
sources are currently employed against child sexual exploitation as a 
genre of crime. Assisted by moral entrepreneurship, campaigns against 
child sexual exploitation have concentrated specifically on child pornog-
raphy offenses. Yet the campaigns have not limited their focus to pro-
ducers who are directly involved with sexual contact offending against 
live children.82 Similarly, they are not limited to those who distribute 
offensive materials. Reflecting the policy refocus to offenders, individu-
als who receive or possess child pornography are being targeted as well, 
whether or not there is any evidence they had direct contact with child 
victims. Thus, in contrast to the original concentration on harm to actu-
al children, the policy appears to be based largely on the immorality and 
perceived risk of consumers. As will be further explored in this Article, 
the primary explanation for the refocus is that officials often conflate 
child pornography with pedophilia or child molestation. In other words, 
several interconnected presumptions are made. These include: 
1. Child pornography offenders are undetected child molesters.83 
2. Child pornography offenders are pedophiles.84 
3. Child molesters are pedophiles.85 
 
 81 G-8 Justice & Home Affairs Ministers, Ministers’ Declaration: The Risk to Children 
Posed by Child Pornography Offenders 1–2 (May 30, 2009), http://www.g8italia2009.it/static/
G8_Allegato/Ministerxs_delaration_on_child_pornography,0.pdf (“While we recognize that all 
forms of child sexual exploitation require our concerted efforts, we also acknowledge that 
exploitation through child pornography raises new concerns and challenges, as well as poses 
new risks to children, particularly as a result of the use of new technologies, such as the Inter-
net, to commit these offences [sic].”). 
 82 As distinguished from sexual-contact images that do not involve assaulting real children. 
See supra notes 26–29 and accompanying text. 
 83 See Dallas, supra note 8, at 52. Illinois passed legislation in April 2011 to lengthen sen-
tences for possession of child pornography, with the Attorney General’s press release asserting 
that “[t]here is a direct correlation between individuals who possess, download and trade 
graphic images of child pornography and those who molest children.” See Press Release, supra 
note 49. 
 84 See, e.g., United States v. Colin, No. 1:07-CR-512, 2007 U.S. Dist. LEXIS 91409, at *11 
(N.D.N.Y. Dec. 12, 2007); People v. Conklin, No. B208383, 2009 Cal. App. Unpub. LEXIS 8978, 
at *32–33 (Cal. Ct. App. Nov. 12, 2009); Amy F. Kimpel, Using Laws Designed to Protect as a 
Weapon: Prosecuting Minors Under Child Pornography Laws, 34 N.Y.U. REV. L. & SOC. CHANGE 
299, 310 (2010). 
 85 See Patrick N. McGrain & Jennifer L. Moore, Pursuing the Panderer: An Analysis of 
United States v. Williams, 19 J. CHILD SEXUAL ABUSE 190, 198–99 (2010) (explaining that the 
literature shows compelling evidence of a strong connection between child pornography and 
pedophilia even though a blanket categorization of “all viewers of child pornography as pedo-
philes” would be unfair).  
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Commentators often rely on these presumptions to demonstrate 
the correlation between child pornography offenses and child molesta-
tion. As a commentator aptly observed, child pornography “laws are 
broad in scope to ensnare as many pedophiles and potential child preda-
tors as possible.”86 The next Part challenges these presumed correla-
tions. 
 
II.     A CRITICAL ANALYSIS OF EMPIRICAL STUDIES 
 
The media energized the public’s fear of a modern version of the 
sexual predator—one whom the Internet enables by providing multiple 
avenues for the sexual exploitation of children.87 As outlined in the prior 
Part, policy-makers and law enforcement officials responded to the pub-
lic’s fear of the sexual predator, embracing the cause by implementing 
laws that have expanded the scope of child sexual exploitation crimes 
and initiatives that focus on pursuing and punishing offenders. Folding 
child pornography offenses entirely into child exploitation initiatives 
and applying a strict approach is a common theme at the international, 
federal, and state levels. This all-encompassing approach, which is mor-
alistic and risk averse in nature, certainly has many proponents in the 
child pornography crusade. And they are eager to find a priori associa-
tions between child pornography consumption, pedophilia, and contact 
offending. As a congressman reflected: 
It is imperative to make the linkage between pornography, online ex-
ploitation, and all other forms of sexual exploitation of children in 
order to have a holistic approach to combat domestic sex trafficking. 
The Internet has become a marketplace for the trafficking of children 
for sex and thus we must regulate its content in an effort to end the 
online marketing of our children.88 
Similarly, several federal courts have ruled, seemingly as a matter of 
law, that there is no categorical distinction between child pornography 
possession and direct sexual contact against a child that would justify 
disparate treatment in terms of risk.89 
 
 86 Kimpel, supra note 84, at 310. 
 87 See Melissa Hamilton, Public Safety, Individual Liberty, and Suspect Science: Future 
Dangerousness Assessments and Sex Offender Laws, 83 TEMP. L. REV. 697, 702 (2011). 
 88 In Our Own Backyard, supra note 3, at 50 (statement of Sen. Sam Brownback, S. Comm. 
on the Judiciary). 
 89 See, e.g., United States v. Colbert, 605 F.3d 573, 578 (8th Cir. 2010); United States v. 
Houston, 754 F. Supp. 2d 1059, 1062–63 (D.S.D. 2010) (recognizing that the Eighth Circuit 
does not accept a distinction between possession of child pornography and sexual exploitation, 
but stating that this lack of distinction will not always create “probable cause for a search for 
child pornography”); United States v. Lebowitz, 647 F. Supp. 2d 1336, 1354 (N.D. Ga. 2009). 
The Second and Sixth Circuits disagree. Compare United States v. Falso, 544 F.3d 110, 123 (2d 
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But some officials are not convinced. While sentencing a child 
pornography defendant, a federal judge recently expressed his “hope 
that Congress or the [U.S. Sentencing] Commission will address the 
undifferentiated treatment of the dissimilar group of sex offenders.”90 
Other judges communicate a desire that empirical research could better 
assist them in understanding the criminogenic risks that various types of 
child pornography offenders likely present.91 Federal District Judge Jack 
Weinstein providently warns: “Projections of future criminality based 
on general research should be encouraged . . . in deciding on specific 
sentences. Yet, misuse of the data . . . can be dangerous.”92 It is timely, 
then, to challenge the current criminal justice policy, with its relatively 
uniform approach, considering the vast resources being spent on the 
cause and on the intrusion upon liberty and privacy interests of individ-
uals ensnared in the child pornography crusade. As demonstrated, the 
uniformity of the current approach relies in some measure upon the 
purported empirical connection among child pornography consump-
tion, pedophilia, and child molestation. 
This Part provides a critical analysis of salient research studies that 
that are repeatedly cited as objective evidence supporting the position 
that child pornography consumers are high-risk offenders. In the overall 
debate about the efficacy of encompassing child pornography offenses 
within the seemingly deontological approach and its strict, punitive 
tone, two empirical efforts in particular resonate with politicians, judges 
and lawyers, law enforcement personnel, and other interested parties. 
The official report from the G8 superpowers’ 2009 symposium on child 
sexual exploitation demonstrates the international consensus that has 
 
Cir. 2008) (stating that sexually abusing a minor and child pornography are “separate offens-
es”), with United States v. Hodson, 543 F.3d 286, 292 (6th Cir. 2008) (ruling child pornography 
is “an entirely different crime” than child molestation). 
 90 United States v. Apodaca, 641 F.3d 1077, 1088 (9th Cir. 2011) (Fletcher, J., concurring). 
For contrasting perspectives by federal judges in sentencing child pornography offenders, see 
generally Melissa Hamilton, The Efficacy of Severe Child Pornography Sentencing: Empirical 
Validity or Political Rhetoric?, 22 STAN. L. & POL’Y REV. 545 (2011). 
 91 Houston, 754 F. Supp. 2d at 1063 (“[P]eer reviewed literature concerning child pornogra-
phy and its relationship to child molestation would be helpful to sentencing courts given the 
enhanced possibility of the great wrong and harm of child molestation . . . .”); Apodaca, 641 
F.3d at 1084 (questioning whether lifetime supervised release for a defendant with a single 
count of child pornography possession was necessary, but affirming the sentence based on the 
lack of “scientific evidence that conclusively (or near-conclusively) established that possession-
only Internet child pornographers were highly unlikely to recidivate or commit more serious 
sex offenses”); Audrey B. Collins, Chief U.S. Dist. Court Judge, Cent. Dist. of Cal., Statement 
Before a United States Sentencing Commission Hearing (Jan. 20, 2010), available at http://
www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20100120-21/
Collins_Testimony.pdf (requesting empirical data on risks of recidivism that child pornography 
defendants pose). 
 92 United States v. C.R., No. 09-CR-155, 792 F. Supp. 2d 343, 464 (E.D.N.Y. 2011) (finding 
the mandatory minimum was cruel and unusual punishment in a child pornography sentencing 
case as applied to the youthful defendant). 
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equated child pornography possessors with pedophiles and child mo-
lesters.93 Many have, rather uncritically, accepted these studies as 
providing empirical support for correlations between child pornography 
and child molestation, for one, and between child pornography and 
pedophilia, for another. First, commentators often refer to research 
conducted at the federal prison located in Butner, North Carolina as 
proving the correlation between child pornography offending and child 
molestation.94 Conducted within an intensive, residential sex offender 
treatment program, researchers found that the vast majority of those 
imprisoned for a child pornography offense admitted to also having 
previously committed one or more contact sexual offenses against chil-
dren.95 A second study of interest purports to establish the second corre-
lation.96 Based on phallometric testing of a subsample of child pornog-
raphy offenders, researchers found that most of them sexually 
responded to pedophilic stimuli in ways that were positive indicators of 
pedophilia. The critical analysis offered here provides a contextualized 
examination of the studies’ methodology and results, and expounds 
upon their potential limitations. As further addressed below, misinter-
pretations and overgeneralization of the studies are commonplace. 
 
A.     The Butner Federal Prison Studies 
 
The research at the Butner Federal Prison comprises two related 
studies, with the initial results publicized in the year 2000 and a follow-
up study released nine years later (collectively, the “Butner Studies”). A 
single researcher, who was also the director of the treatment program, 
 
 93 OOSTERBAAN & IBRAHIM, supra note 80, at 10 (“Symposium participants . . . agreed that 
there is sufficient evidence of a relationship between possession of child pornography and the 
commission of contact offenses against children to make this a cause of acute concern . . . . 
[B]ased on research using samples of individuals convicted of child pornography offences, a 
significant portion of those who possess child pornography have committed a contact sexual 
offense against a child.”). 
 94 See, e.g., Kristin Carlson, Strong Medicine: Toward Effective Sentencing of Child Pornog-
raphy Offenders, 109 MICH. L. REV. FIRST IMPRESSIONS 27, 27–28 (2010); Candice Kim, From 
Fantasy to Reality: The Link Between Viewing Child Pornography and Molesting Children, 
PROSECUTOR, Mar.–Apr. 2005, at 17; Mary G. Leary, Death to Child Erotica: How Mislabeling 
the Evidence Can Risk Inaccuracy in the Courtroom, 16 CARDOZO J.L. & GENDER 1, 26 n.172 
(2009). 
 95 ANDRES E. HERNANDEZ, FED. BUREAU OF PRISONS, SELF-REPORTED CONTACT SEXUAL 
OFFENSES BY PARTICIPANTS IN THE FEDERAL BUREAU OF PRISON’S SEX OFFENDER TREATMENT 
PROGRAM: IMPLICATIONS FOR INTERNET SEX OFFENDERS 5–6 (2000), available at http://www.
ccoso.org/library articles/Hernandez et al ATSA 2000.pdf; Michael L. Bourke & Andres E. 
Hernandez, The “Butner Study” Redux: A Report on the Incidence of Hands-On Child Victimiza-
tion by Child Pornography Offenders, 24 J. FAM. VIOLENCE 183 (2009). 
 96 Michael C. Seto et al., Child Pornography Offenses Are a Valid Diagnostic Indicator of 
Pedophilia, 115 J. ABNORMAL PSYCHOL. 610 (2006). 
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was the sole author of the first study. Another program specialist joined 
him in publishing and reporting the latter study. In any event, the initial 
results were presented at a conference in 2000 for sex offender treatment 
clinicians (the “2000 Butner Study”).97 The study’s sample consisted of 
offenders admitted into the Butner residential sexual offender treatment 
program. Researchers sought to elicit information on contact sex offens-
es previously committed by the participants.98 Program participants 
were assigned to one of the following three groups based on their con-
viction offense(s): (a) child pornography or traveling across state lines to 
sexually abuse a child (the child porn–travel group); (b) contact sex of-
fenses, involving either a child or adult; or (c) other, nonsexual offenses 
(the other group, which included such crimes as bank robbery, mail 
fraud, and drug trafficking).99 Data on prior contact offenses included 
those already known by authorities plus those that were previously un-
known but which were self-reported during the course of the treatment 
program.100 
The 2000 Butner Study reported that of the sixty-two offenders 
placed in the first group (child porn–travel), thirty-six had no known 
contact offenses. Twenty-one of those thirty-six offenders admitted to 
having at least one contact victim that was previously unknown.101 The 
number of prior contact offenses also rose significantly through self-
report. While there were fifty-five previously known contact sex offenses 
in the child porn–travel group, after self-reports during treatment, the 
total number of prior contact offenses rose to 1434.102 The end result 
averaged 30.5 victims per offender with contact victims.103 Consequent-
ly, the study’s author concluded that seventy-six percent of Internet 
sexual offenders (i.e., the child porn–travel group) were also sexual con-
tact offenders.104 He also opined that the results indicated that many 
Internet sexual offenders “can be equally predatory and dangerous as 
extra-familial molesters.”105 
 
 97 HERNANDEZ, supra note 95, at 1. 
 98 See id. at 2. 
 99 Id. at 3. 
 100 Id. at 2. 
 101 Id. at 5. 
 102 Id. at 4. 
 103 Id. at 5. Comparatively, the contact sex offender group (n=24), admitted to an average of 
9.6 contact victims and the other group (n=4) averaged 15.5 contact victims. Id. 
 104 See id. at 6. The group was comprised solely of those who used the Internet for their 
offense. Sexual Exploitation of Children over the Internet: The Face of a Child Predator and 
Other Issues: Hearing Before the Subcomm. on Oversight & Investigations of the H. Comm. on 
Energy & Commerce, 109th Cong. 65 (2006) (statement of Andres E. Hernandez, Dir., Bureau 
of Prisons’ Sex Offender Treatment Program, Fed. Bureau of Prisons, U.S. Dep’t of Justice). 
 105 HERNANDEZ, supra note 95, at 6. 
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The follow-up Butner findings were published in 2009 (the “2009 
Butner Study”).106 This report audited 155 prisoners in the treatment 
program over a three-year period. The criteria for the sample changed, 
and was composed of offenders with nonproduction, child pornography 
convictions who had a six-month tenure in the treatment program.107 
The 2009 Butner Study results were generally consistent with the 2000 
report. The more recent results indicated that while twenty-six percent 
of the child pornography offenders had previously known contact sex 
offenses, at the end of treatment eighty-five percent of offenders were 
known to have or admitted to having committed at least one contact 
sexual offense. The researchers reported that, for the group as a whole, 
there were 1777 victims, with an average of 13.56 victims per offend-
er.108 In sum: 
Our findings suggest that online criminal investigations, while target-
ing so-called “Internet sex offenders,” likely have resulted in the ap-
prehension of concomitant child molesters. In fact, if it had not been 
for their online criminality, these offenders may not otherwise have 
come to the attention of law enforcement.109 
They further maintained that the results “challenge[] the often-
repeated assertion that child pornography offenders are ‘only’ involved 
with ‘pictures[]’”110 and suggest that the Internet has not created a new 
type of sex offender, but merely permits child molesters to engage in a 
new type of offending, which involves child pornography.111 
 
1.     Popularity and Ideology 
 
The foregoing statements certainly offer fodder for the idea that a 
child pornography charge could validly serve as a proxy for child moles-
tation.112 A news reporter reiterated that the Butner Studies provide 
 
 106 See Bourke & Hernandez, supra note 95. 
 107 Id. at 186. The study used a single, combined category without providing information on 
the type of child pornography offenses involved. However, the category was described as those 
whose instant offense involved child abuse images, such as possession, distribution, or receipt 
of child pornography. Id.  
 108 Id. at 187. 
 109 Id. at 189. 
 110 Id. at 188. 
 111 Id. at 190; see also Milton J. Valencia, US Judges Balk at Rigid Child Porn Sentences, BOS. 
GLOBE, Feb. 12, 2012, at 1 (referring to the Department of Justice’s highlighting of the 2009 
study results) (“I’m very cautious when I hear people use the term child pornography offender 
with this underlying assumption that they haven’t done anything else.” (quoting Michael 
Bourke, psychologist who conducted the study)). 
 112 The researcher reportedly knew that the 2000 Butner Study and its results “ha[d] been 
widely circulated and . . . widely relied on in criminal-justice circles.” Joseph S. Fulda, Internet 
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strong evidence that “shatters the myth” that child pornography viewers 
are merely viewing images, and instead confirms that these viewers are 
in fact contact offenders.113 Commentators have observed that the re-
search confirms that child pornography viewing is “arguably tanta-
mount to child abuse”114 and that child pornography consumers would 
molest children whenever the “opportunity arose.”115 The reported re-
sults are also described in such powerful terms as providing “disturbing 
new evidence”116 and indicating “a current cause for concern” that child 
pornography consumers pose a risk to children.117 
Various proponents endorse the Butner Studies as providing em-
pirical support for the uniform strategy in the child pornography cru-
sade. The DOJ’s National Strategy refers to these studies numerous 
times, using them as bases to focus attention on pursuing child pornog-
raphy offenders and to make this mission a core emphasis in the coun-
try’s child sexual exploitation strategy.118 Professionals addressing a 
recent meeting of the international Interpol Specialist Group on Crimes 
against Children cited the 2009 Butner Study as showing that online 
child pornography trading was indicative of pathological paraphilic 
tendencies posing a grave danger to children.119 Lawmakers and crimi-
nal justice officials frequently cite the Butner Studies in congressional 
hearings to justify further strengthening child pornography laws and 
increasing sentences against violators.120 In congressional testimony in 
 
Stings Directed at Pedophiles: A Study in Philosophy and Law, 11 SEXUALITY & CULTURE 52, 65 
(2007). 
 113 Philippa Ibbotson, The Hidden Offenders: Many Paedophiles Claim Their Crime is Re-
stricted to “Only” Viewing Internet Images. But New Research Shatters that Myth, GUARDIAN 
(U.K.), Sept. 3, 2008, http://www.guardian.co.uk/society/2008/sep/03/childprotection. 
 114 Mark E. Olver, Sexuality, Sexual Deviance, and Sexual Offending, 63 SEX ROLES 900, 901 
(2010) (reviewing LAURA J. ZILNEY ET AL., RECONSIDERING SEX CRIMES AND OFFENDERS: PROS-
ECUTION OR PERSECUTION? (2009)). 
 115 James R. Marsh, Masha’s Law: A Federal Civil Remedy for Child Pornography Victims, 61 
SYRACUSE L. REV. 459, 466 n.35 (2011). 
 116 McBath, supra note 40, at 68. 
 117 Belinda Winder & Brendan Gough, “I Never Touched Anybody—That’s My Defence”: A 
Qualitative Analysis of Internet Sex Offender Accounts, 16 J. SEXUAL AGGRESSION 125, 139 
(2010); see also Jon Taylor, Policing Social Networking Sites and Online Grooming, in INTERNET 
CHILD ABUSE: CURRENT RESEARCH AND POLICY 126, 133 (Julia Davidson & Petter Gottschalk 
eds., 2011) [hereinafter INTERNET CHILD ABUSE] (calling it “concerning evidence”). 
 118 NATIONAL STRATEGY, supra note 4, at 19 (citing the studies that affirm a “strong” and 
“significant” correlation between child pornography offenses and contact sex offenses against 
children).  
 119 M. Aiken et al., Child Abuse Material and the Internet: Cyberpsychology of Online Child 
Related Sex Offending, Paper Presented at the 29th Meeting of the Interpol Specialist Group on 
Crimes Against Children 11–12 (Sept. 5–7, 2011), http://www.interpol.int/Media/Files/
INTERPOL-Expertise/IGLC/Child-abuse-material-and-the-Internet. 
 120 See, e.g., STAFF OF H. COMM. ON ENERGY AND COMMERCE, 109TH CONG., SEXUAL EX-
PLOITATION OF CHILDREN OVER THE INTERNET 10 (Comm. Print 2007); H.R. REP. NO. 108-805, 
at 152 n.2 (2005); H.R. REP. NO. 107-526, at 13 n.30 (2002); 152 CONG. REC. S5788 (daily ed. 
June 13, 2006); 149 CONG. REC. S5126 (daily ed. Apr. 10, 2003).  
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2003, Senator Orrin Hatch cited the 2000 Butner Study as proof that 
child pornography offenders are sexual predators who deserve tougher 
penalties rather than the lenient sentences some judges were handing 
down.121 When queried by a member of the House Subcommittee on 
Crime, Terrorism, and Homeland Security as to whether there existed 
any proof of a correlation between child pornography offending and 
child molestation, an FBI official with the Crimes Against Children Unit 
confidently cited the earlier Butner Study as supporting his response of 
“a resounding and alarming—yes.”122 Similarly, an official with the In-
nocent Justice Foundation, a nonprofit organization that assists law 
enforcement in investigating child sexual abuse, stated that the 2009 
Butner Study proved a “1-to-1 correlation between viewing child por-
nography and being a hands-on child molester,” meaning that criminal 
investigation efforts to prosecute child pornography consumers is “the 
only way we have to stop an epidemic of sexual abuse of American chil-
dren.”123 
Law enforcement officials point to the Butner Studies to substanti-
ate the theory that combating child pornography generally is necessary 
in the broader strategy of combating child sexual exploitation.124 A 
 
 121 149 CONG. REC. 5126 (daily ed. Apr. 10, 2003) (statement of Sen. Orrin Hatch); see also S. 
REP. NO. 112-96, at 33 n.6 (2011) (providing the minority views of Senators John Cornyn and 
Jon Kyl, who argued that federal judges are handing down sentences for child pornography 
offenders that are too lenient, and who cited the 2009 Butner Study as supporting the high risk 
that child pornography possessors are also contact offenders of children). 
 122 See Threats Against the Protection of Children: Hearing Before the Subcomm. on Crime, 
Terrorism and Homeland Sec. of the H. Comm. on the Judiciary, 107th Cong. (May 1, 2002) 
(testimony of Michael J. Heimbach, Unit Chief, Crimes Against Children Unit, Fed. Bureau of 
Investigation, U.S. Dep’t of Justice), available at 2002 WL 844877. The unit chief’s testimony 
endorsing the Butner Studies has been influential with others. See United States v. Falso, 544 
F.3d 110, 123 n.18 (2d Cir. 2008); United States v. Brand, 467 F.3d 179, 198 n.17 (2d Cir. 2006); 
Benjamin A. Mains, Virtual Child Pornography, Pandering, and the First Amendment: How 
Developments in Technology and Shifting First Amendment Jurisprudence Have Affected the 
Criminalization of Child Pornography, 37 HASTINGS CONST. L.Q. 809, 813 n.31 (2010). 
 123 Letter from Heather Steele, President & CEO, Innocent Justice Found., to the Editor, 
A.B.A. J., Aug. 2009, http://www.abajournal.com/magazine/article/required_reading/. 
 124 See NATIONAL STRATEGY, supra note 4, at D-13 (referring to a threat assessment by the 
National Drug Intelligence Center in which thirty-six percent of prosecutors, investigators, and 
experts in child sex exploitation cited the Butner Studies as showing a correlation between child 
pornography and contact offenses and a corresponding need to lengthen sentences); see also 
Tim Vanderpool, Defending the Innocent: Child-Pornography Arrests and Prosecutions Are on 
the Rise—and Perhaps, on Occasion, Going Too Far, TUCSON WKLY., May 19, 2011, available at 
http://www.tucsonweekly.com/tucson/defending-the-innocent/Content?oid=2832889 (noting 
that every officer and agent interviewed had cited to the Butner Study to support the recent 
increase in child pornography prosecution); Ben Finley, Sentences for Child Porn Stir Debate, 
COURIER TIMES (Bucks County) (Feb. 6, 2011, update 5:00 AM), http://www.phillyburbs.com/
news/local/courier_times_news/sentences-for-child-porn-stir-debate/article_429cafc5-cb66-
5cfb-ba0f-afc3fcb062e6.html (reporting that law enforcement officials cited the 2009 Butner 
Study to counter arguments that child pornography is not itself a risk factor for a hands-on sex 
offense); Jamie Satterfield, Local, National and Global Efforts Track Sex Offenders Who Prey on 
Children: Hunting Predators, KNOXNEWS.COM (May 18, 2008, 12:00 AM), http://www.
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high-ranking administrator with the U.S. Marshals Service, the federal 
agency responsible for tracking and apprehending non-compliant and 
fugitive sex offenders, also strongly promoted the research and the utili-
ty of the information in testimony before a congressional hearing in 
2011. In particular, the director of the Marshals Service touted the 2009 
Butner Study as “noteworthy” in proving that people often “inaccurately 
conclude” that child pornography possessors are only viewers and not 
contact offenders.125 The official insinuated that the research was an 
essential part of the agency’s intelligence base: “Armed with this 
knowledge, the Marshals Service is better able to investigate these indi-
viduals, identify all the crimes which may have been committed, and 
ensure justice is served.”126 Law enforcement personnel have also testi-
fied that the research indicates that incapacitation is necessary for cer-
tain defendants.127 
The studies are enormously popular with prosecutors.128 Defense 
counsel in one case, for example, complained when the prosecution 
incorporated in its materials the Butner research results, 
 
knoxnews.com/news/2008/may/18/hunting-predators/ (reporting the statewide supervisor of 
the Internet Crimes Against Children Task Force as referencing the study as showing that child 
pornographers “are acting on their desires and victimizing children”). 
 125 Reauthorization of the Adam Walsh Act: Hearing Before the Subcomm. on Crime, Terror-
ism, & Homeland Sec. of the H. Comm. on the Judiciary, 112th Cong. 33 (2011) (statement of 
Stacia A. Hylton, Dir., U.S. Marshals Serv.). 
 126 Id. Indeed, the U.S. Marshals Service issued a public award to one of the researchers 
specifically for the 2009 Butner Study. See Press Release, U.S. Marshals Serv., U.S. Marshals 
Psychologist Receives Award for Work in Child Protection (June 3, 2009), available at http://
www.justice.gov/marshals/news/chron/2009/060309.htm. 
 127 See United States v. Blankenship, No. 1:08-0073, 2008 U.S. Dist. LEXIS 35433, at *2–3 
(S.D. W. Va. Apr. 29, 2008) (“The Office of Probation recommends detention citing . . . [the 
2000 Butner Study as] indicating that a high percentage of persons convicted of possessing and 
distributing child pornography with no history of committing sexual crimes against minors 
admitted such conduct while in the treatment program. The Probation Office proposes there-
fore that the Court should not conclude that a person with no history of committing sexual 
crimes against minors poses little or no danger to the community.”); United States v. Thomas, 
No. CCB-03-0150, 2006 U.S. Dist. LEXIS 3266, at *24, 33 (D. Md. Jan. 13, 2006) (noting that an 
FBI agent based his expert testimony that the defendant charged with a possession count would 
be high risk if released on bail on the 2000 Butner Study). 
 128 E.g., ALEXANDRA GELBER, CHILD EXPLOITATION & OBSCENITY SECTION, U.S. DEP’T OF 
JUSTICE, RESPONSE TO “A RELUCTANT REBELLION” 6 (2009), available at http://www.justice.
gov/criminal/ceos/ReluctantRebellionResponse.pdf (citing it as support that statistical evidence 
that child pornography consumers may also be child molesters); Troy Stabenow, A Method for 
Careful Study: A Proposal for Reforming the Child Pornography Guidelines, 24 FED. SENT’G REP. 
108 (2011) (“Prosecutors often cite the Butner Redux article authored by Bourke and Hernan-
dez to support the proposition that child pornography possession is a nearly perfect proxy for 
past child molestation. From this proposition, the prosecutor then makes the argument, either 
explicitly or by implication, that a defendant charged with possession of child pornography ‘is 
statistically more likely than not to have actually committed [a past] act of [hands-on] child 
abuse’ and therefore deserves the most severe punishment available.” (alterations in original)); 
Tim McGlone, As Child Porn Activity Grows, Efforts to Trap Offenders Do, Too, VIRGINIAN-
PILOT (Jan. 16, 2011), http://hamptonroads.com/2011/01/child-porn-activity-grows-efforts-
trap-offenders-do-too (indicating that prosecutors use the study to urge stiff prison sentences 
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which the government regularly throws out in these kinds of cases to 
support its assertion that defendants who possess child pornography 
are highly likely to perpetrate a contact sex offense in the future and 
probably committed such offenses in the past even if there is no doc-
umentation of such crimes.129 
In another case, the prosecution argued that a defendant’s lack of a 
prior child molestation record should not be given substantial weight 
given that the research showed that the defendant himself was “statisti-
cally more likely than not to have actually committed [a past] act of 
[hands-on] child abuse.”130 There are other concrete examples of prose-
cutors expressly using the Butner Studies to support the incapacitation 
of child pornography consumers and protection of children.131 Prosecu-
tors point to the research as demonstrating a causal132 or correlative link 
to child molestation.133 
 
“to deter potential abusers and repeat offenders”); Letter from Thomas W. Hillier, II, Fed. Pub. 
Defender, W. Dist. of Wash., to Honorable William K. Sessions, III, Chair, U.S. Sentencing 
Comm’n 25–26 (Aug. 19, 2010), available at http://www.ussc.gov/Meetings_and_Rulemaking/
Public_Comment/20100825/FPD_Comment_081910.pdf (noting prosecutors often use the 
Butner Studies to support punitive consequences for child pornography offenders); Press Re-
lease, Utah Att’y Gen., “Operation Frostbite” Places 14 Suspected Child Pornographers in the 
Cooler (Feb. 5, 2010), available at http://attorneygeneral.utah.gov/PR_020410.html (citing the 
2009 Butner Study as supporting law enforcement’s view that “people who look at and distrib-
ute child pornography are often abusing children as well”). 
 129 Appellant’s Opening Brief, United States v. King, 378 F. App’x. 748 (9th Cir. 2010) (No. 
09-50063), 2009 WL 6599074, at *34. 
 130 United States v. Johnson, 588 F. Supp. 2d 997, 1005 (S.D. Iowa 2008) (internal quotation 
marks omitted). The court rejected the prosecution’s suggestions: “The inference that the Gov-
ernment asks the Court to draw is distasteful and prohibited by law. Uncharged criminal con-
duct may generally only be considered in sentencing if proved by a preponderance of the evi-
dence.” Id. In a similar vein, a district judge in another case was clearly offended by the 
prosecution’s use of the Butner research: 
 I found ironic the government’s argument that defendant had to be imprisoned 
because he may act (or perhaps already had acted) “on his impulses” (Govt.’s Sen-
tencing Memorandum at 9), but that I could not consider that defendant had not 
committed a “more serious crime.” The government cannot have it both ways. The 
notion that a child pornography defendant has or will commit a contact offense is 
always lurking in the background in these cases. But courts should not assume that a 
defendant has or will commit additional crimes without a reliable basis. 
United States v. Phinney, 599 F. Supp. 2d 1037, 1045 n.10 (E.D. Wis. 2009) (citation omitted). 
 131 See, e.g., United States v. Camiscione, 591 F.3d 823, 829 (6th Cir. 2010); United States v. 
Brand, 467 F.3d 179, 188 n.4 (2d Cir. 2006); United States v. Cossey, 637 F. Supp. 2d 881, 886 
n.2 (D. Mont. 2009); Initial Brief of Appellee-Respondent, United States v. Thompson, 653 F.3d 
688 (8th Cir. 2011) (No. 10-3840), 2010 U.S. 8th Cir. Briefs 3840, at *42–43; Initial Brief: Appel-
lee-Respondent, United States v. Suschanke (8th Cir. March 8, 2011) (No. 10-3569), 2010 U.S. 
8th Cir. Briefs 3569, at *12 n.2; Appellant’s Opening Brief, United States v. King, 378 F. App’x 
748 (9th Cir. 2009) (No. 09-50063), 2009 WL 6599074; Brief for the United States, United States 
v. Grass, 344 F. App’x 587 (11th Cir. 2009) (No. 09-10531-HH), 2009 WL 3265915. 
 132 See, e.g., United States v. Apodaca, 641 F.3d 1077, 1087 (9th Cir. 2011) (Fletcher, J., 
concurring). The prosecutor argued that the study was relevant since “[t]he district court was 
certainly not required simply to accept defendant’s self-serving claims that he does not have a 
sexual interest in children and would not pose a danger to the community once released from 
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The Butner Studies likewise resonate with judges in finding that 
child pornography consumers pose a danger to children.134 In a 2010 
case, a federal judge recited that the 2009 Butner Study’s conclusion 
“challenges the often-repeated assertion that child pornography offend-
ers are ‘only’ involved with ‘pictures.’”135 Policy commentators highlight 
the research, too, as demonstrating that child pornography consumers 
are dangerous. One commentator in particular asserted that sentencing 
judges who criticize sentencing guidelines as being too harsh are mis-
taken considering that the Butner research shows child pornography 
viewers pose a real danger to children.136 
Nevertheless, despite the popularity of the Butner Studies, they are 
often described in terms of misrepresented statistics, over-generalized 
results, and significant methodological limitations. 
 
2.     Problematic Interpretations 
 
Observers repeatedly describe the Butner Studies’ results as erro-
neous. The 2000 Butner Study is commonly described as showing that 
seventy-six percent of online offenders had also engaged in contact sex-
ual offenses against children.137 Similarly, the eighty-five percent post-
treatment statistic from the 2009 follow-up is often described as being 
 
prison.” Government’s Answering Brief, United States v. Apodaca, 641 F.3d 1077 (9th Cir. 
2010) (No. 09-50372), 2010 WL 5483888, at *29. 
 133 See, e.g., United States v. Crisman, No. CR 11-2281 JB, 2011 WL 5822731, at *7 (D.N.M. 
Nov. 15, 2011) (noting that the prosecutor had presented to the court the 2009 Butner Study, 
which has suggested “a relationship between child pornography and sexual contact crimes”); 
Appellant’s Reply Brief, United States v. O’Donnell, 405 F. App'x 156 (9th Cir. 2009) (No. 09-
10156), 2009 WL 6927253. 
 134 See, e.g., Crisman, 2011 WL 5822731, at *21 (“[T]he Butner Study suggests that most who 
appear to be lookers are, in fact, doers.”); United States v. Campbell, 738 F. Supp. 2d 960, 968 
(D. Neb. 2010) (concluding the results are a “cause for caution” that the child pornography 
possession defendant was at risk of contact offending); United States v. Cunningham, 680 
F. Supp. 2d 844, 859 (N.D. Ohio 2010) (indicating that the 2009 Butner Study “certainly raises 
the prospect that a correlation exists between viewing deviant pornography and committing a 
hands-on offense”); United States v. Colin, No. 1:07-CR-512, 2007 U.S. Dist. LEXIS 91409, at 
*11–13 (N.D.N.Y. Dec. 12, 2007) (crediting the study for showing the link between child por-
nography and pedophilia, thereby justifying pretrial detention because of the potential danger 
to the community). 
 135 Cunningham, 680 F. Supp. 2d at 859. 
 136 McBath, supra note 40, at 59, 70–71. 
 137 E.g., NATIONAL STRATEGY, supra note 4, at C-6; STAFF OF H. COMM. ON ENERGY AND 
COMMERCE, 109TH CONG., SEXUAL EXPLOITATION OF CHILDREN OVER THE INTERNET 10 
(Comm. Print 2007); Yang & Donahue, supra note 8, at 449; David Ashenfelter, Busted: Federal 
Crackdown on Kiddie Porn and Predators Nabs Slew of Suspects in Michigan, But Some Fear 
Fairness Gets Lost in the Process, DETROIT FREE PRESS, Jan. 7, 2008, at 1; Jerry Markon, As Child 
Porn Proliferates Online, Authorities Are Clamping Down, STAR-LEDGER (Newark, N.J.), Dec. 
16, 2007, at 22; Carol Sowers, Child Porn Law Under Attack: Judges, Defense Attorneys Fight 
Harsh Sentences, ARIZONA REPUBLIC, May 19, 2003, at 1A. 
Hamilton.33-4 (Do Not Delete) 3/25/2012 3:40 PM 
1704 C ARD O Z O  L A W R E V IE W  [Vol. 33:4 
the percentage of child pornographers admitting to contact sexual of-
fenses involving children.138 The problem is that both studies combined 
juvenile and adult victims into a single group.139 Thus, the numbers do 
not solely relate to children, but to any victim, regardless of age. Of 
course, sexual abuse against anyone is reprehensible, but because laws 
generally consider sexual offending against juveniles as significantly 
more severe, and therefore deserving of more punitive sentencing con-
sequences, the distinction is relevant. 
The operationalization (i.e., the researcher’s definition for the 
study) of the variable regarding contact sex offenses is troublesome as 
well. The researchers combined into a single category “any type of sexu-
al assault or molestation of an adult or child”140 for the variable in the 
2000 study and “any fondling of the genitals or breasts over clothing, as 
well as skin-to-skin contact” in the 2009 study.141 Thus, while readers 
may assume that the offenses involved some type of sexual penetration, 
many were likely of a less serious nature. It also seems possible that the 
contact offenses reported were not coercive or violent, but involved 
instances such as nonviolent statutory rape, consensual touching, or 
prostitution offenses. Several sex offender treatment counselors who 
have worked with Butner program participants note that the studies’ 
definition was “so ‘elastic’ that it covered incidents—such as a college 
freshman dating a high school junior—that the average person might 
 
 138 E.g., Statement from Ernie Allen, President & CEO, Nat’l Ctr. for Missing & Exploited 
Children, U.S. Sentencing Comm’n, Regional Hearing on the 25th Anniversary of the Passage 
of the Sentencing Reform Act of 1984, at 10 (Oct. 20, 2009), available at http://www.ussc.gov/
Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20091020-21/Allen_testimony.
pdf; CHARLES PATRICK EWING, JUSTICE PERVERTED: SEX OFFENSE LAW, PSYCHOLOGY, AND 
PUBLIC POLICY 145 (2011); Carol D. Berkowitz, Child Pornography: Legal and Medical Consid-
erations, 56 ADVANCES IN PEDIATRICS 203, 213 (2009); Jelani Jefferson Exum, Making the 
Punishment Fit the (Computer) Crime: Rebooting Notions of Possession for the Federal Sentenc-
ing of Child Pornography Offenses, 16 RICH. J.L. & TECH. 8, 22 n.86 (2010); McCarthy, supra 
note 19, at 183; Olav Nielssen et al., Child Pornography Offenders Detected by Surveillance of the 
Internet and by Other Methods, 21 CRIM. BEHAV. & MENTAL HEALTH 215, 217 (2011); Audrey 
Rogers, Child Pornography’s Forgotten Victims, 28 PACE L. REV. 847, 854 (2008); Marcia G. 
Shein, The Changing Landscape of Sentencing Mitigation in Possession of Child Pornography 
Cases, CHAMPION, May 2011, at 32, 33 (“[The Butner Study] claims that 85 percent of its sam-
ple admitted at least one instance of child abuse . . . .”); Letter from Frank Kardasz to U.S. 
Sentencing Comm’n (Sept. 30, 2009), available at http://www.kardasz.org/ICAC_sentencing_
commission_letter.html; Press Release, U.S. Att’y’s Office, Dist. of Minn., Man Pleads Guilty to 
Producing Child Pornography (Nov. 18, 2011), available at http://www.justice.gov/usao/mn/
castellon-laureanoplea.html (pointing to the Butner Study to support a correlation between 
child pornography and hands-on offenses; explaining that the Butner Study “found that up to 
80 percent of federal inmates incarcerated for possession, receipt, or distribution of child por-
nography also admitted to hands-on sexual abuse of children, ranging from touching to rape”). 
 139 See Fulda, supra note 112, at 74 (referring to the 2000 Butner Study); see also Bourke & 
Hernandez, supra note 95, at 187 fig.1, tbl.1 (regarding the 2009 Butner Study). 
 140 HERNANDEZ, supra note 95, at 2 (emphasis added). 
 141 Bourke & Hernandez, supra note 95, at 186. 
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not think of as sex offenses.”142 In a public statement around the time of 
the 2009 Butner Study was published, one of the Butner Study research-
ers admitted that a previously unreported analysis, using a subset (n=42) 
of the 2009 study sample, revealed that the median age for the onset of 
contact sexual offenses was sixteen years old, while onset of child por-
nography was twenty-four years old.143 This revelation certainly suggests 
that the number of admitted contact offenses included a significant per-
centage that was committed when the sample subjects were themselves 
underage. Put another way, these various observations may well mean 
that a large number of the contact offenses included in the results were 
not of the adult-on-child sexual-penetration type as may have been pre-
sumed.144 In addition, the fact that the contact offending predated child 
pornography offending by many years suggests that the critical risk fac-
tor is the former rather than the latter.145 
 
3.     Overgeneralization 
 
From an empirical perspective, the samples are biased in part be-
cause they do not use representative samples or control groups.146 In 
 
 142 Richard Wollert et al., Federal Internet Child Pornography Offenders—Limited Offense 
Histories and Low Recidivism Rates, in 7 THE SEX OFFENDER 2-1, 2-13 (Barbara K. Schwartz ed., 
2011); see also Bourke & Hernandez, supra note 95, at 186 (noting the use of “liberal criteria”). 
The data for the contact offenses was based on a psychosexual history questionnaire. Andres E. 
Hernandez & Michael L. Bourke, The Sex Offender Treatment Program: PHQ Update Form 
(Dec. 15, 2004) (on file with author). It is a forty-seven-page form with thousands of questions 
requiring extremely specific information about the person’s entire sexual history. Id. The sexual 
abuse and assault portion of the questionnaire ambiguously queries about whether the inmate 
“sexually abused, molested, or assaulted” an adult or child, which does not necessarily limit 
offenses to what might amount to criminal conduct. The types of descriptors the individual can 
check include: fondling over the clothes, fondling under the clothes, digital penetration, object 
penetration, penile penetration, cunnilingus, analingus, fellatio, and a blank for “other.” Id. at 
29. As perhaps encouragement to list multiple victims, the form allows for three pages with 
thirty rows of victim information and another three pages of tables to summarize the number 
of victims and their specific categories. Id. at 31–36.  
 143 ANDRES E. HERNANDEZ, PSYCHOLOGICAL AND BEHAVIORAL CHARACTERISTICS OF CHILD 
PORNOGRAPHY OFFENDERS IN TREATMENT 8–9 (2009), available at http://www.iprc.unc.edu/
G8/Hernandez_position_paper_Global_Symposium.pdf. 
 144 The majority of sexual offenses that juveniles commit against other minors are not pene-
trative, but involve fondling. David Finkelhor et al., Juveniles Who Commit Sex Offenses Against 
Minors, JUV. JUST. BULL., Dec. 2009, at 7 tbl.2, available at http://www.ncjrs.gov/pdffiles1/ojjdp/
227763.pdf. 
 145 But see E-mail from Gregory Schiller, Assistant State Att’y, Palm Beach Cnty., Fla., to 
author (Aug. 9, 2011, 10:56 EST) (on file with author) (suggesting an alternative explanation 
considering that the first offenses likely occurred at a time which preceded the proliferation of 
the Internet and the widespread availability of online child pornography). 
 146 See Ian Friedman et al., Sexual Offenders: How to Create a More Deliberate Sentencing 
Process, 33 CHAMPION 12, 13 (2009); James V. Ray et al., Legal, Ethical, and Methodological 
Considerations in the Internet-Based Study of Child Pornography Offenders, 28 BEHAV. SCI. & L. 
84, 91 (2010); see also Julia Davidson, Legislation and Policy: Protecting Young People, Sentenc-
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addition, samples with convicted offenders are in general “necessarily 
skewed.”147 Selection effects amplify these problems. During the years 
when the data was collected, this program was the most intensive sex 
offender treatment program offered in the federal prison system. The 
program generally required eighteen months of treatment with fifteen 
programmatic hours per week of cognitive-behavioral programming in 
a group-based setting.148 Space was limited to 112 beds. As a result, of-
fenders were selectively accepted only after they volunteered for admis-
sion and were individually screened and approved by departmental per-
sonnel. Additionally, offenders must have received at least a thirty-six-
month sentence to be eligible.149 These offenders may well, then, have 
represented particularly dangerous offenders who were a high risk to 
children since they had been prosecuted, convicted, given more than 
minimal prison sentences, and accepted into the limited-space program 
because of a perceived need by themselves and program clinicians for a 
lengthy and intensive residential program.150 
A debate about this issue burdened the publication process for the 
2009 Butner Study. When the study’s authors were attempting to pub-
lish it in a social science journal, Federal Bureau of Prisons officials or-
dered the submission withdrawn because the authors refused to add 
suggested limiting comments about the generalizability of the study’s 
results.151 Officials were “apparently concerned that the results might be 
misinterpreted.”152 As one Bureau spokesman explained: “We believe it 
is unwise to generalize from limited observations gained in treatment or 
in records review to the broader population of persons who engage in 
 
ing and Managing Internet Sex Offenders, in INTERNET CHILD ABUSE, supra note 117, at 8, 17 
(noting the small sample size). 
 147 Neil Malamuth & Mark Huppin, Drawing the Line on Virtual Child Pornography: Bring-
ing the Law in Line with the Research Evidence, 31 N.Y.U. REV. L. & SOC. CHANGE 773, 796 
(2007) (explaining that the samples only measure successfully prosecuted individuals). 
 148 Bourke & Hernandez, supra note 95, at 185. 
 149 FED. BUREAU OF PRISONS, U.S. DEP’T OF JUSTICE, SEX OFFENDER TREATMENT PROGRAM 2 
(2003), available at http://www.fd.org/pdf_lib/Sex%20Offender%20Treatment%20Program.
pdf. 
 150 The fact that the sex offenders in the sample were serving at least thirty-six months does 
not by itself necessarily indicate they were more dangerous than other convicted sex offenders 
in the federal system, considering the mean sentences overall for these crimes. See, e.g., supra 
notes 31–37 and accompanying text. Still, there is other evidence of the high-risk nature of 
sexual offending of those in the program. For example, the other group (n=4) (those whose 
conviction involved nonsexual offenses, such as bank robbery, fraud, or drugs) admitted to a 
more than 3000% increase in contact sexual offenses than previously known. See HERNANDEZ, 
supra note 95, at 4 fig.2, 5. While seventy-six percent of the child porn–travel group admitted to 
contact offenses post-treatment, a very similar seventy-five percent of them, of the nonsexual 
offenders, admitted to prior contact sexual offenses. Id. at 4–6. 
 151 Tori DeAngelis, Porn Use and Child Abuse: The Link May Be Greater Than We Think, a 
Controversial Study Suggests, 40 MONITOR 56, 56 (2009). 
 152 Julian Sher & Benedict Carey, Federal Study Stirs Debate on Child Pornography’s Link to 
Molesting, N.Y. TIMES, July 19, 2007, at A20. 
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such behavior.”153 The journal published the 2009 Butner Study when 
the authors resigned from the prison system and undertook other em-
ployment.154 
Responding to the Bureau of Prison’s caution, one of the authors 
originally explained, paradoxically: “We felt it would have been scientif-
ically incorrect to say the findings are not generalizable—we simply 
don’t know the degree to which the results are generalizable to other 
child pornography offenders.”155 But this view was quickly retracted. In 
a 2009 public presentation, that researcher strongly cautioned against 
using his research for broad claims about child pornographers: 
Some individuals have misused the results [of the Butner stud-
ies] . . . to fuel the argument that the majority of [child pornography] 
offenders are indeed contact sexual offenders and, therefore, danger-
ous predators. This simply is not supported by the scientific evi-
dence. The incidence of contact sexual crimes among [child pornog-
raphy] offenders, as we reported in our studies, is important and 
worthy of considerable empirical examination. However, it is not a 
conclusive finding that can be generalized to all [child pornography] 
offenders. Notwithstanding, some individuals in law enforcement are 
tempted to rely on a biased interpretation of our study (i.e., to prove 
that the majority of [child pornography] offenders are child molest-
ers).156 
He noted, additionally, that the “study did not address the ques-
tions of how, and under what circumstances, exposure to Internet child 
pornography affects individuals.”157 
 
4.     Methodological Issues 
 
Some problematic issues exist with the researchers’ methodological 
choices and resulting conclusions. Importantly, the acceptance criteria 
and nature of the residential program raises questions about the validity 
of the data for the variable of contact sexual offenses. First, the outcome 
measure for undetected hands-on offenses was based solely on self-
reports with no identifying information about the victims (other than 
gender and age). This precludes verification of the self-reports or any 
 
 153 Id. But see Donald L. Hilton & Clark Watts, Pornography Addiction: A Neuroscience 
Perspective, 2 SURGICAL NEUROLOGY INT’L 19 (2011) (describing the Bureau of Prison’s “at-
tempted suppression” as a social objection without sufficient deference to the objective basis for 
the significant result). 
 154 See DeAngelis, supra note 151 (noting that the 2009 Butner Study authors at that time 
were employed by the U.S. Marshals Service).  
 155 Id. 
 156 HERNANDEZ, supra note 143, at 4–5 (emphasis added). 
 157 Id. at 10. 
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datum in them.158 Further, the studies do not provide intercoder relia-
bility statistics to ascertain the quality of coding for the contact-offense 
variable.159 
Second, critics refer to bias in self-reports resulting from selection 
effect in sex offender treatment programs. Incentives for participation in 
prison-based programming include advantages in prison relocation and 
parole decisions, which influence prisoners’ behavior.160 Programmatic 
rules often carry a strong “suggestion that offenders had much incentive 
to admit to sexual contacts even if untrue.”161 Hence, it is possible that 
study subjects made admissions and statements that they perceived 
would please the clinicians,162 who would in turn view them as more 
honest and positive toward their rehabilitative outcomes.163 Interesting-
ly, at a national training seminar for federal probation officers, one of 
the studies’ authors highlighted that the Butner program used peer pres-
sure and systematic influence to garner admissions.164 He told the audi-
ence that program participants generally would not trust a prisoner who 
denied further victims.165 Similarly, in the 2000 Butner Study presenta-
tion, the same author suggested that those Internet offenders who re-
fused to admit to contact offenses were either lying or did not have ac-
cess to potential victims.166 
 
 158 Wollert et al., supra note 142, at 2-13. Despite this being a methodological flaw, for social 
science purposes, a reasonable explanation for this choice is possible. Program participants 
were not given immunity. Thus, if they offered further details that could be used to identify 
specific victims, the government could use the admissions to prosecute them for additional sex 
crimes. Bourke & Hernandez, supra note 95, at 186. 
 159 Joseph S. Fulda, Internet Stings Directed at Pedophiles: A Study in Philosophy and Law, 15 
WIDENER L.J. 47, 70 (2005) (addressing the 2000 Butner Study). 
 160 See Jon Taylor, Policing Social Networking Sites and Online Grooming, in INTERNET 
CHILD ABUSE, supra note 117, at 134; see also Fulda, supra note 159, at 68–69 (suggesting such 
potential benefits for cooperating as improved access to psychological care and prescription 
medicine and more favorable attitudes directed at them by staff). 
 161 MICHAEL C. SETO, ASSESSING THE RISK POSED BY CHILD PORNOGRAPHY OFFENDERS 4 
(2009), available at http://www.iprc.unc.edu/G8/Seto_Position_Paper.pdf; see also Wollert et 
al., supra note 142, at 2-11 (noting that staff “apparently expected all treatment participants to 
make new disclosures on an ongoing basis”). 
 162 See Matt O’Brien & Stephen Webster, Assessment and Treatment Approaches with Online 
Sexual Offenders, in INTERNET CHILD ABUSE, supra note 117, at 167 (“[W]e hold concerns 
about the likely reliability of such data given that in Federal US prisons release is contingent on 
satisfying staff views.”). Social scientists refer to the phenomenon as “demand characteristics.” 
Wollert et al., supra note 142, at 2-14. 
 163 See Fulda, supra note 159, at 68–69. 
 164 Videotape: Special Needs Offenders, FCI Butner Sex Offender Treatment Program (Fed-
eral Judicial Center June 2000), available at http://www.archive.org/details/gov.ntis.ava20973
vnb1.01. 
 165 Id. While in the 2009 study the authors indicated that polygraph examinations showed 
“no evidence of over-reporting with any subject,” half of the subjects were for some reason not 
polygraphed. Bourke & Hernandez, supra note 95, at 189. 
 166 HERNANDEZ, supra note 95, at 6; see also Fulda, supra note 159, at 69 (criticizing re-
searchers for believing in admissions while being skeptical of denials). 
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Third, fear of expulsion may also have contributed to the potential 
for overreporting.167 An offender’s participation could be terminated for 
violating any of the programmatic rules, which included acceptance of 
responsibility for undetected offenses.168 Further, as a Federal Bureau of 
Prisons memorandum on the program warned, anyone expelled from 
the program faced “transfer and other consequences.”169 
Fourth, the fact that the researchers were also the clinicians opens 
the studies up to additional questions of reliability.170 The potential for 
interviewer bias exists when the researcher is also the clinician provid-
ing the research sample with treatment.171 This is particularly true where 
there is no evidence of independent oversight of the methods or anal-
yses.172 A judge recently indicated his distrust in the study, stating: 
The Court finds these results highly questionable given the extraor-
dinarily high percentages, as well as the fact that the researchers saw 
a 2,369% increase “in the number of contact sexual offenses acknowl-
edged by the treatment participants” during the course of the Study. 
These astronomical figures lead the Court to question whether this 
unvetted prison Study, conducted by the former chief of the federal 
sexual offender treatment program and distributed by the Depart-
ment of Justice to prosecutors, is, in actuality, a product of the tre-
mendous “political pressure applied” to researchers in this research 
field.173 
A final issue with this data is that the studies published the average 
number of contact sexual offenses without further explanation, which 
this author finds troublesome. In the 2000 study, the average number of 
contact offenses is given as 23.65 for the child porn–traveler group with 
 
 167 United States v. Johnson, 588 F. Supp. 2d 997, 1006 (S.D. Iowa 2008). 
 168 An expert witness testifying at a sentencing hearing in a child pornography case, for 
example, observed that the high dropout rate of almost 23% of the original 2009 Butner Study 
sample increased the likelihood that participants felt pressured to admit to additional sexual 
offenses or face expulsion from the program for being uncooperative or lying. Id. 
 169 FED. BUREAU OF PRISONS, supra note 149, at 6; see also United States v. Phinney, 599 
F. Supp. 2d 1037, 1045 (E.D. Wis. 2009) (“[T]he Butner studies are flawed. Most significantly, 
participants risk being kicked out of treatment if they do not admit prior contacts.”). 
 170 See Appellant’s Opening Brief, United States v. King, 378 F. App’x 748 (9th Cir. 2009) 
(No. 09-50063), 2009 WL 6599074 (defense calling it “a biased report by a BOP official”); Fulda, 
supra note 159, at 69–70 (wondering if without the high rate of purported admissions there 
would be questions about the need for the program). 
 171 Fulda, supra note 112, at 70. The fact that the second study was published in a peer-
reviewed journal does not save it from these flaws. As another commentator pointed out, the 
Journal of Family Violence encourages authors to suggest their own reviewers, which introduces 
potential bias. Written Statement, Heather E. Williams, U.S. Sentencing Comm’n, “View from 
the Defense Bar” Panel (Jan. 21, 2010), available at http://www.ussc.gov/Legislative_and_
Public_Affairs/Public_Hearings_and_Meetings/20100120-21/Williams_Testimony.pdf. 
 172 Fulda, supra note 159, at 70 (critiquing the failure to conduct statistical controls for 
reliability and validity and lacking reproducibility). 
 173 United States v. Johnson, 588 F. Supp. 2d 997, 1007 n.9 (S.D. Iowa 2008) (citation omit-
ted). 
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a range of zero to 202.174 In the 2009 study, the average was 13.56 with a 
standard deviation of 30.11.175 With such a large range in the first study 
and a large standard deviation in the later, from a practical perspective, 
the averages are rather meaningless. Based on these numbers, it is possi-
ble that a few offenders generated dozens of offenses while many might 
have reported a single occurrence. 
 
B.     The Notable Pedophilia Study 
 
Legal and psychological commentators who refer to empirical sup-
port for the correlation between child pornography consumption and 
pedophilia often cite the research study conducted by a trio of sex of-
fender treatment specialists.176 The title of their 2006 study reflects their 
conclusion: “Child Pornography Offenses Are a Valid Diagnostic Indi-
cator of Pedophilia” (the “Seto, Cantor, and Blanchard Study”).177 The 
study uses data from a forensic sample of patients who presented them-
selves or were referred by parole–probation officers, lawyers, or correc-
tional authorities for evaluation at a mental health clinic specializing in 
sexual addictions in Toronto, Canada.178 Researchers used the sample’s 
sexual offense histories (which included both formally known and self-
reported histories of contact offenses and child pornography charges) to 
segregate the sample into four general categories. The first category was 
the child pornography group. The other three groups had no previous 
charges involving child pornography. One group had a history of sex-
ually offending with a child victim (the child-victim group), another had 
a history of sexually offending with an adult (the adult-victim group), 
and the final group was comprised of general sexology patients with no 
prior sexual offenses. 
Phallometric tests, which recorded changes in penile blood volume, 
provided data on sexual preference. Stimuli used for measurement in-
cluded slides with audiotaped narratives depicting neutral, nonsexual 
 
 174 HERNANDEZ, supra note 95, at 5. Curiously, neither study reported missing information. 
This seems implausible since the victim information included specific ages and it appears 
questionable that offenders could accurately report the age of each victim in his offending 
history. 
 175 Bourke & Hernandez, supra note 95, at 187. 
 176 See, e.g., CHARLES PATRICK EWING, JUSTICE PERVERTED: SEX OFFENSE LAW, PSYCHOLO-
GY, AND PUBLIC POLICY 146 (2011); Kathryn A. Kimball, Note, Losing Our Soul: Judicial Discre-
tion in Sentencing Child Pornography Offenders, 63 FLA. L. REV. 1515, 1540–41 (2011); Mary G. 
Leary, Mulieris Dignitatem: Pornography and the Dignity of the Soul: An Exploration of Dignity 
in a Protected Speech Paradigm, 8 AVE MARIA L. REV. 247, 262 (2010); Neutze et al., supra note 
1, at 213–16; Ray, supra note 146, at 91; Taylor, supra note 117, at 141.  
 177 Seto et al., supra note 96. 
 178 Id. at 611. Participants were included regardless of whether there were any pending 
charges or convictions. 
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activity and several categories of sexualized stories involving prepubes-
cent children, pubescent children, or adults. From the plethysmographic 
results, subjects were assigned a pedophilic index—simplistically, a rela-
tive difference in one’s sexual response to adults as compared to one’s 
response to children. Those whose resulting pedophilic index exceeded 
a specified threshold were classified as pedophilic. 
The results of the Seto, Cantor, and Blanchard Study indicated that 
the prevalence of pedophilic preference varied among the groups as 
follows: sixty-one percent of the child pornography offenders, thirty-five 
percent of the child-victim group, thirteen percent of the adult-victim 
group, and twenty-two percent of the general sexology patients. The 
researchers then determined the average pedophilic indices—basically, a 
measurement of how much more penile blood volume changed with 
child sex stimuli than changed with stimuli involving adults—within 
groupings. Results indicated that the child-pornography-offending 
group was significantly more likely to have a higher pedophilic index 
than any other group. From the foregoing, the study authors concluded 
that a history of child pornography offending was a more salient predic-
tor of pedophilic interest than the other categories, including the child-
victim group.179 
Thus, many point to this study to connect child pornography view-
ing with pedophilic interest as well as pedophilic behavior.180 For exam-
ple, a federal judge recently cited the study to support these observa-
tions: 
It would seem that the intuitive relationship between known child 
molestation and possessing child pornography would be stronger 
than the inverse, the inverse being the relationship between pos-
sessing child pornography and the possibility of subsequently mo-
lesting a child. Some research literature question that the first of the-
se two suppositions has a stronger relationship, this being contrary to 
what was intuited.181 
In another case, the prosecution argued that the study supported 
the otherwise “common sense” risk that the defendant, who pleaded 
 
 179 Id. at 613. 
 180 E.g., JULIA DAVIDSON ET AL., ONLINE ABUSE: LITERATURE REVIEW AND POLICY CONTEXT 
9 (2011), available at http://www.europeanonlinegroomingproject.com/wp-content/file-
uploads/EOGP-Literature-Review.pdf (citing it, as well as the 2009 Butner Study, as evidence of 
the co-occurrence of contact offending against children and child pornography offending); Sara 
Dillon, What Human Rights Law Obscures: Global Sex Trafficking and the Demand for Chil-
dren, 17 UCLA WOMEN’S L.J. 121, 179 n.161 (2008) (citing the study as “documenting a link 
between pornographic images and pedophiliac behavior”); Angela W. Eke et al., Examining the 
Criminal History and Future Offending of Child Pornography Offenders: An Extended Prospec-
tive Follow-Up Study, 35 LAW & HUM. BEHAV. 466, 466 (2011) (“Many child pornography 
offenders are likely to be pedophilic or hebephilic, and thus may indeed pose a risk to children 
because of their sexual interests in prepubescent or pubescent children.”). 
 181 United States v. Houston, 754 F. Supp. 2d 1059, 1064 (D.S.D. 2010). 
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guilty to receiving and distributing child pornography on the Internet, 
would be at high risk of molesting children in the future.182 An expert 
speaker at a national educational conference for judges cited the study 
to support the proposition that child pornography possession is a 
“marker” for prior contact offending and pedophilia.183 
 
1.     Limitations of the Study 
 
Still, there are several reasons to question the significance of the 
study’s purported result about the correlation between child pornogra-
phy possession and pedophilia, and to question the presumption that 
both indicate a high risk of contact offending. First, the study itself 
seems to undermine the concern that pedophilia is synonymous with 
contact offending. The group with prior child victims was significantly 
less likely to be classified as pedophilic. Pedophilic preference may cor-
relate with arousal to stories of sexual acts with children, but pedophilia 
is evidently weak with respect to explaining contact offending. Notably, 
most of the offenders with the child-victim group were not classified as 
pedophilic. As the researchers noted in their article, the odds of a pe-
dophilic identification for the child-victim group was several times less 
likely than for the child pornography group.184 The authors suggested 
that, “[a] possible explanation for this finding is that some 
nonpedophilic men victimize children sexually, such as antisocial men 
who are willing to pursue sexual gratification with girls who show some 
signs of sexual development but are below the legal age of consent.”185 
As for the result with the child pornography group, a prolific researcher 
and writer in the field of child sexual exploitation provided another per-
spective: 
Another possible, or at least partial, explanation for the results of this 
important study may lie in the nature of the stimuli themselves, and 
that for men who have spent long periods downloading and access-
ing child pornographic images and masturbating to ejaculation to 
them, the visual stimuli themselves are highly salient, and perhaps 
 
 182 Initial Brief of Appellee-Respondent, United States v. Thompson, 653 F.3d 688 (8th Cir. 
2011) (No. 10-3840), 2010 U.S. 8th Cir. Briefs 3840, at *27–28. 
 183 Sharon W. Cooper, Univ. of N.C. Chapel Hill Sch. of Med., Characteristics of Offenders 
(Feb. 17–18, 2011), available at http://www.olemiss.edu/depts/ncjrl/pdf/Feb%202011%
20ICAC%20CP/D3_Characteristics_Offenders.pdf. 
 184 Seto et al., supra note 96, at 612. 
 185 Id. at 613. At least one study’s results contradicts that of Seto, Cantor, and Blanchard, 
finding in their sample that contact offenders were more likely to be pedophilic than child 
pornography viewers. See McCarthy, supra note 19, at 192 (showing also that contact offenders 
more likely to use the Internet to locate and groom victims and to network with others with 
similar deviant interests). 
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more so than for others who use private fantasies or actual children 
as the focus of their arousal.186 
The second concern is that all groups showed a more than minimal 
pedophilic response to sexual stories involving children. The adult-
victim group showed the lowest prevalence rate, but still thirteen 
eprcent sexually responded more strongly to sexual images involving 
children than adults. Plus, twenty-two percent of the general sexology 
category, i.e., those who were referred for clinical assessment, but who 
had no prior offenses, tested positive with pedophilic interest being their 
primary sexual preference.187 The study also revealed that the average 
maximum phallometric responses to children—meaning the greatest 
penile blood volume increase to sexual stimuli involving juveniles—
were statistically similar across multiple subgroups, including child por-
nography offenders without victims, those with more than three child 
victims, and general sexology patients.188 On this measure, these sub-
groups were indistinguishable. Overall, the considerable proportions of 
the sample sexually responding to provocative images of children sug-
gest that the sample may be skewed. The fact that the sample was entire-
ly composed of those referred to a sexual addiction clinic for assessment 
may mean that it was biased toward those whose sexual proclivities were 
sufficiently deviant to cause concern to themselves or authorities. 
Third, there is some concern with the operationalization of the var-
iable of interest. The study purports to examine each participant’s pe-
dophilic index. But, the study’s definition of pedophilic interest is not 
entirely consistent with the official definition of pedophilia or with what 
a contingent of treatment professionals views as deviant. In the DSM-
IV-TR, the official bible of the American Psychiatric Association, a pe-
dophilia diagnosis requires the following criteria: 
Over a period of at least 6 months, recurrent, intense sexually arous-
ing fantasies, sexual urges, or behaviors involving sexual activity with 
a prepubescent child or children (generally age 13 years or younger). 
The person has acted on these sexual urges, or the sexual urges or 
fantasies cause marked distress or interpersonal difficulty.189 
The Seto, Cantor, and Blanchard Study did not directly measure 
the latter criterion, and it is problematic with respect to the former crite-
rion. The methodology did not strictly differentiate prepubescent from 
 
 186 Ethel Quayle, The COPINE Project, 5 IRISH PROBATION J. 65, 78 (2008) (citation omit-
ted). 
 187 Seto et al., supra note 96, at 612 fig.1. It is possible the results were skewed as the re-
searchers excluded more than twenty percent of the original sample for failing to sufficiently 
respond to any stimuli, equipment malfunction, or refusal to participate. Id. at 611. 
 188 See id. at 613 fig.2. 
 189 AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 
§ 302.2 (2000). 
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pubescent minors as it grouped together images involving children up 
to age fifteen. Though the DSM includes a generic age limit of thirteen, 
experts on sexual offending now generally agree that puberty commonly 
occurs earlier, such as around age eleven, making the DSM age unrealis-
tic.190 The argument is that concern about men’s sexual attraction to 
pubescent girls is overrated considering that studies have shown that 
large proportions of heterosexual men sexually respond to pubescent 
girls and that it may just be a residual, evolutionarily adaptive trait.191 
Nonetheless, the study merged pedophilic interest with what is referred 
to by psychiatric experts as hebephilic interest. But hebephilia, which 
involves sexual interest in pubescent children (about age eleven to four-
teen), is not a formally recognized paraphilia.192 
Fourth, the use of phallometry in diagnosing paraphilia is contro-
versial. A recent study, for instance, found no correlation between a 
phallometric test and a DSM-based diagnosis for pedophilia.193 There is 
also no standardized procedure for conducting the test;194 and there are 
significant questions about its validity and reliability.195 Litigants have 
accordingly challenged the admissibility of penile plethysmography 
results in court for those reasons.196 
 
 190 Ray Blanchard, The DSM Diagnostic Criteria for Pedophilia, 39 ARCHIVES SEXUAL 
BEHAV. 304, 311 (2010); see also Robin J. Wilson et al., Pedophilia: An Evaluation of Diagnostic 
and Risk Prediction Methods, 23 SEXUAL ABUSE 260, 271 (2011). 
 191 Karen Franklin, The Public Policy Implications of “Hebephilia”: A Response to Blanchard 
et al., 38 ARCHIVES SEXUAL BEHAV. 319, 319 (2009) (expressing concern, too, that the legal 
system uses DSM labels to incapacitate undesirable people). 
 192 One of the study’s authors had previously surmised that there was no theoretical reason 
to distinguish between pedophilia and hebephilia. See Ray Blanchard et al., Sensitivity and 
Specificity of the Phallometric Test for Pedophilia in Nonadmitting Sex Offenders, 13 PSYCHOL. 
ASSESSMENT 118, 125 (2001). Blanchard and colleagues have recently advocated that the Amer-
ican Psychiatric Association formally combine pedophilia and hebephilia as a single diagnosis 
or, alternatively, recognize hebephilia as a separate psychiatric disorder. See Ray Blanchard et 
al., Pedophilia, Hebephilia, and the DSM-V, 38 ARCHIVES SEXUAL BEHAV. 335, 347–48 (2009) 
(suggesting also the term for the combination as pedohebephilia). In a later study, Blanchard 
and colleagues distinguished images of prepubescent from pubescent children and were able to 
separate groups with different responses to them. Id. at 335–36. Other research had shown 
group differences in risk-relevant personal attributes, such as IQ and education, between pe-
dophilic and hebephilic men. See Carl Clegg & William Fremouw, Phallometric Assessment of 
Rapists: A Critical Review of the Research, 14 AGGRESSION & VIOLENT BEHAV. 115, 118 (2009). 
 193 Wilson et al., supra note 190, at 270. 
 194 MICHAEL C. SETO, PEDOPHILIA AND SEXUAL OFFENDING AGAINST CHILDREN: THEORY, 
ASSESSMENT, AND INTERVENTION 35 (2008). 
 195 Drew Kingston et al., The Utility of the Diagnosis of Pedophilia: A Comparison of Various 
Classification Procedures, 36 ARCHIVES SEXUAL BEHAV. 423, 424 (2007); Jason R. Odeshoo, Of 
Penology and Perversity: The Use of Penile Plethysmography on Convicted Child Sex Offenders, 
14 TEMP. POL. & CIV. RTS. L. REV. 1, 10–12 (2004). 
 196 United States v. Weber, 451 F.3d 552, 564–65 (9th Cir. 2006); Rudy-Glanzer ex rel. Doe v. 
Glanzer, 232 F.3d 1258, 1266 (9th Cir. 2000); United States v. Powers, 59 F.3d 1460, 1471 (4th 
Cir. 1995); In re Sandry, 857 N.E.2d 295, 316 (Ill. App. Ct. 2006); Billips v. Commonwealth, 652 
S.E.2d 99, 102 (Va. 2007). 
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2.     The Relevance of the Pedophilia Connection 
 
Experts allude to broader complications about the utility of a pe-
dophilia diagnosis for assessing issues of risk. Several studies show that a 
pedophilic finding, regardless of the method (such as using phallometry 
or the DSM diagnostic criteria), is not predictive of sexual recidivism for 
known child molesters.197 The researchers themselves have acknowl-
edged that pedophilia itself is not synonymous with either contact sexu-
al abuse or child pornography. For example, Seto later noted the  
paradox in the data . . . about adult male child pornography offenders 
[since there] . . . is a group of men who are likely to be pedophiles yet 
are nonetheless relatively unlikely to go on to have sexual contact 
with a child, especially if they have no such history in their past.198 
Blanchard likewise recognized that it is “widely accepted that not all 
child molesters are pedophiles, and not all pedophiles are child molest-
ers” and that, in reality, a large majority of those who molest children 
are not pedophiles.199 Besides, if child pornography viewing is an ac-
ceptable proxy for the risk of child molestation, the proxy approach 
could be extended to incapacitate individuals bearing other correlative 
factors. For example, researchers have found that pedophilia is correlat-
ed with having suffered an episode of unconsciousness as a result of an 
early childhood accident,200 having a mother with psychiatric prob-
lems,201 and with left-handedness.202 
Altogether, the evidence supports the idea that it is more appropri-
ate to differentiate child pornography viewers from child molesters in 
terms of the criminogenic risk they pose for contact offending.203 The 
widely popular empirical studies touted by proponents of the child por-
nography crusade are not so useful when subjected to critical analysis. 
Even the Seto, Cantor, and Blanchard Study results attest that being 
 
 197 See Kingston et al., supra note 195, at 434 (concluding that there is limited usefulness of 
the diagnosis of pedophilia in assessing or treating known child molesters); see also Heather M. 
Moulden et al., Recidivism in Pedophiles: An Investigation Using Different Diagnostic Methods, 
20 J. FORENSIC PSYCHIATRY & PSYCHOL. 680, 693–96 (2009) (indicating also that an interest in 
violent sex with children may be the important risk factor to recidivism). 
 198 SETO, supra note 161, at 6–7. 
 199 Ray Blanchard, supra note 190, at 309–10. 
 200 Ray Blanchard et al., Retrospective Self-Reports of Childhood Accidents Causing Uncon-
sciousness in Phallometrically Diagnosed Pedophiles, 31 ARCHIVES SEXUAL BEHAV. 511, 522 
(2002). 
 201 Id. 
 202 James M. Cantor et al., Handedness in Pedophilia and Hebephilia, 34 ARCHIVES SEXUAL 
BEHAV. 447, 457 (2005). 
 203 See Michael C. Seto et al., Contact Sexual Offending by Men with Online Sexual Offenses, 
23 SEXUAL ABUSE 124, 140 (2011). 
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sexually interested in children was not the only explanation for child 
pornography offending.204 Many other reasons, deviant as well as in-
nocuous, are explored below. The holistic policy underlying the child 
sexual exploitation strategy, then, can realistically be explained only by a 
deontological, or moral, approach to child pornography. Yet the next 
Part delineates some more practical grounds for contesting this philo-
sophical choice as an ill-conceived practice that diverts attention away 
from the most dangerous child sexual exploitation offenders. 
 
III.     CHALLENGING THE DEONTOLOGICAL APPROACH 
 
The political agenda that considers child pornography consumers 
as morally bankrupt regardless of any direct consequences appears to be 
an overreaction in late modern society to the controversial issue of the 
sexuality of children. The conceptualization often poses a duality of the 
dangerous pedophile and the innocent child: 
[W]hat is portrayed as criminal and deviant is often a reflection and 
manifestation of something that is covertly normal and desirable. 
The innocence/danger dichotomy is undermined by youngsters 
themselves, cultural aesthetics, the commercial life-
style/entertainment industry, the social implications of technology, 
the fight against child pornography, the fluidity of sexual identities 
and tensions within the family. These are all sources of power that 
trouble the asexuality of childhood, therefore hinting at the generali-
ty of [pedophilic] desire which is far more diffuse and blurry.205 
In this Part, some of these practical considerations undermining 
the validity of the innocence–danger dichotomy are explored. Still, the 
problematic conflation of the diffusive pedophilic interest with child 
pornography and molestation considered supra is also germane here. 
The trouble is that the child pornography crusade is overly encom-
passing, perhaps because the ideology is bound to unsubstantiated ste-
reotypical views. For one, the claim that sexual exploitation of children 
is flourishing is erroneous. Overall, the rate of child sexual abuse in the 
United States dropped sixty-two percent nationwide from 1992 to 
2010.206 Experts with the Crimes Against Children Research Center con-
 
 204 Michael C. Seto et al., Explanations Given by Child Pornography Offenders for Their 
Crimes, 16 J. SEXUAL AGGRESSION 169, 170 (2010). 
 205 J.C.W. Gooren, Deciphering the Ambiguous Menace of Sexuality for the Innocence of 
Childhood, 19 CRITICAL CRIMINOLOGY 29, 30 (2011). 
 206 DAVID FINKELHOR ET AL., CRIMES AGAINST CHILDREN RESEARCH CTR., UPDATED 
TRENDS IN CHILD MALTREATMENT, 2010, at 1 fig.1, 2 (2011), available at http://www.unh.edu/
ccrc/pdf/CV203_Updated%20trends%202010%20FINAL_12-19-11.pdf (reporting statistics 
from the National Child Abuse and Neglect Data System, which aggregates data from state 
child protection agencies). 
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tend that this long-term and significant downward trend deserves more 
public attention and analysis than it has received.207 Proponents may 
argue that the child pornography crusade is the reason for such a suc-
cess as it has incapacitating or deterring would-be child molesters. 
However, such a suggestion is vitiated by other evidence such as the fact 
that other indicators of child welfare also improved during that time 
period, demonstrated by substantial reductions in the rates of juvenile 
suicide, runaways, and teen pregnancy.208 Instead, the falling rates of 
child sexual abuse is more appropriately considered in the broader con-
text of declining societal crime and violence overall, including a large 
reduction in rape, during that same period.209 
 
A.     The Stereotypes of Predator and Innocent Young Victim 
 
The clichéd view of a child molester is that of a dirty old man; a pe-
dophile seeking out random children to sexually exploit.210 Clearly, offi-
cials reshaped the child pornography crusade upon the premise of se-
vere punishment, in large part, to deter the pedophilic stranger whose 
use of child pornography leads him to sexually abuse children. However, 
empirical studies indicate that most sexual abusers of children are fami-
ly members or are otherwise known to them; few are strangers. The U.S. 
Department of Health and Human Services reports that the majority of 
perpetrators of sexual abuse against children are parents, partners of a 
parent, or other relatives.211 A similar result is observed with regard to 
 
 207 See id. at 3. Notably, similar downward trends have been reported by multiple official 
agencies and are not the result of enforcement, administrative, or statistical artifacts, changed 
standards, or decreased reporting. See id. at 2. 
 208 David Finkelhor et al., Trends in Childhood Violence and Abuse Exposure: Evidence from 
2 National Surveys, 164 ARCHIVES PEDIATRICS & ADOLESCENT MEDICINE 238, 238–39 (2010) 
(using data from Developmental Victimization Survey (2003) and the National Study of Chil-
dren Exposed to Violence (2008)). 
 209 Id. at 240 tbl.1. For example, the overall rate of rape substantially decreased, from 2.8 per 
1000 females at its highest in 1979 to 0.3 per 1000 in 2009. Key Facts at a Glance, BUREAU OF 
JUSTICE STATISTICS, http://bjs.ojp.usdoj.gov/content/glance/tables/viortrdtab.cfm (last updated 
Mar. 24, 2012) (providing data from the Uniform Crime Reports which definitionally limits 
rape to female victims). 
 210 Lisa DeMarni Cromer & Rachel E. Goldsmith, Child Sexual Abuse Myths: Attitudes, 
Beliefs, and Individual Differences, 19 J. CHILD SEXUAL ABUSE 618, 631 (2010). The stereotype 
may be starting to change as the result of the television news series To Catch a Predator, in 
which police, with news cameras rolling, capture men on tape allegedly showing up to meet and 
have sexual contact with a person they believe, based on online communications, is underage. 
Ryan C.W. Hall & Richard C.W. Hall, A Profile of Pedophilia: Definition, Characteristics of 
Offenders, Recidivism, Treatment Outcomes, and Forensic Issues, 82 MAYO CLINIC PROC. 457, 
457 (2007). 
 211 See U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD MALTREATMENT 63 tbls.3–19 (2006), 
available at http://www.acf.hhs.gov/programs/cb/pubs/cm06/cm06.pdf (collecting statistics 
from child abuse cases known to family and protective agencies nationwide). 
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the production of child pornography. The National Center for Missing 
and Exploited Children has generated perhaps the most complete re-
port, synthesizing cases in which the actual children used in pornogra-
phy materials were identified. The group determined that the vast ma-
jority of producers were known to the children: twenty-seven percent 
were their parents, ten percent were other relatives, and twenty-three 
percent were family friends.212 On the other hand, less than four percent 
were strangers.213 Markedly, the pornographic material was self-
produced in eight percent of the reported cases. A close, personal rela-
tionship is likewise observed in data from federal convictions for pro-
ducing child pornography. Of the defendants sentenced in 2009 for 
production, more than half were parents, guardians, or persons with 
care and control of the children involved.214 
In contrast to the stereotypical pedophilic man molesting children, 
statistical measures show that perpetrators of child sexual abuse are 
often not adults. In other words, a substantial percentage of offenders 
who sexually abuse children are themselves underage. Two national 
surveys of youth victimization reveal that approximately one-third of 
sexually assaulted juveniles are victimized by their peers.215 Similarly, 
according to statistics of crimes known to police from the National In-
cident-Based Reporting System (NIBRS), juveniles commit over thirty-
five percent of sex crimes against minors.216 The NIBRS study results 
also suggest that juvenile perpetrators may pose a greater danger to 
young victims in that juveniles are more likely than adult offenders to 
 
 212 See ETHEL QUAYLE ET AL., ECPAT INT’L, CHILD PORNOGRAPHY AND SEXUAL EXPLOITA-
TION OF CHILDREN ONLINE 40 (2008), available at http://www.ecpat.net/WorldCongressIII/
PDF/Publications/ICT_Psychosocial/Thematic_Paper_ICTPsy_ENG.pdf; Ethel Quayle, Abuse 
Images of Children: Identifying Gaps in our Knowledge, G8 SYMPOSIUM, Apr. 6, 2009, at 19, 
available at http://www.iprc.unc.edu/meetings.shtml; see also Janis Wolak et al., Arrests for 
Child Pornography Production: Data at Two Time Points from a National Sample of U.S. Law 
Enforcement Agencies, 16 CHILD MALTREATMENT 184, 189 (2011) (“About one third of arrests 
involved familial offenders and about one third involved other acquaintances.”). 
 213 Id. 
 214 See U.S. SENTENCING COMM’N, USE OF GUIDELINES AND SPECIFIC OFFENSE CHARACTER-
ISTICS: FISCAL YEAR 2009, at 36 (2009), available at http://www.ussc.gov/Data_and_Statistics/
Federal_Sentencing_Statistics/Guideline_Application_Frequencies/2009/09_glinexgline.pdf; see 
also SpearIt, Child Pornography Sentencing and Demographic Data: Reforming Through Re-
search, 24 FED. SENT’G REPORTER 102, 104 (2011) (“[M]ost sex perpetrators are parents, part-
ners of a parent, or relatives . . . . The same holds true in child pornography production, where 
the Department of Justice found ‘the vast majority of children who appear in child pornogra-
phy have not been abducted or physically forced to participate.’”). 
 215 Finkelhor et al., supra note 208, at 240. 
 216 Finkelhor et al., supra note 144, at 1–3 (noting also that the NIBRS is not nationally 
representative since not all starts fully report); Wendy Koch, Many Sex Offenders Are Kids 
Themselves: Study Is Based on Federal Data, USA TODAY, Jan. 4, 2010, at 3A (“Juveniles are 
36% of all sex offenders who victimize children.”). 
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target victims under age twelve217 and to offend in groups.218 Underage 
offenders are also more likely to target male victims.219 
Other studies likewise subvert the stereotypical sexual-predator 
model in the online world. A large national survey found that those 
soliciting sex from youth online “did not match the stereotype of the 
older male ‘Internet predator[]’” on several measures.220 Most of the 
solicitors were themselves young. Over forty percent of the solicitors 
were under age eighteen, while another thirty percent of online solici-
tors were between eighteen and twenty-five years old.221 Further, only a 
small proportion targeted younger children—ninety percent of Internet 
sexual solicitations were of teenagers.222 Most were not very assertive in 
moving to offline contact, and hands-on offenses were rare. Of the 
online sexual solicitations, thirty-one percent made aggressive moves to 
make offline contact with the youth.223 The youth solicited generally 
were able to ward off the advances; only two teenage girls met with their 
solicitors and were sexually assaulted.224 Studies have also indicated that 
young recipients of Internet-initiated solicitations almost always know 
when the invitations are from adults.225 Further, the vast majority of 
victims of Internet-initiated sex crimes are in their teens, which makes 
sense considering that younger children generally enjoy limited unmon-
itored online access.226 At the same time, soliciting pubescent youth 
undermines the archetypal pedophilic profile of interest in 
prepubescence. 
The fact that more juveniles are becoming caught in the net of the 
child pornography crusade as defendants is a cause of current contro-
versy. This has led some to express concern that the expansive child 
pornography laws and the media hype of the Internet sexual predator 
may distort the danger to children.227 A national dataset covering the 
 
 217 Id. at 4 (indicating that the proportion of victims younger than twelve years of age is 
fifty-nine percent for juvenile sex offenders, versus thirty-nine percent for adult sex offenders). 
 218 Id. (indicating that twenty-four percent of juveniles offended in groups, versus fourteen 
percent of adults). 
 219 Id. at 4–5 (indicating twenty-five percent for juveniles versus thirteen percent for adults). 
 220 JANIS WOLAK ET AL., CRIMES AGAINST CHILDREN RESEARCH CTR., ONLINE VICTIMIZA-
TION OF YOUTH: FIVE YEARS LATER 17 (2006), available at http://www.unh.edu/ccrc/pdf/
CV138.pdf (sampling children aged ten to seventeen with Internet access). 
 221 Id. 
 222 Id. at 16. 
 223 Id. at 18. 
 224 Id. 
 225 Janis Wolak et al., Online “Predators” and Their Victims: Myths, Realities, and Implica-
tions for Prevention and Treatment, 63 AM. PSYCHOLOGIST 111, 112–13 (2008). 
 226 See id. at 115, 118. 
 227 See Quayle, supra note 212, at 2 (“Media coverage of Internet mediated crimes against 
children often seem to mirror the polarized positions of professionals and academics who work 
in the area, with the pendulum swinging between those who feel that there is a danger of dis-
torting the threat posed to children, and those for whom it appears that the threat has been 
grossly underestimated.”). 
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years 1997 to 2000 showed that juvenile offenders accounted for about 
ten percent of child pornography cases.228 The proportion is probably 
far greater in recent years and the numbers are likely to increase consid-
ering that recent technological advances have influenced the sexual be-
haviors of youth into unseen territories, such as the phenomena of 
“sexting.” Because of this, growing numbers of young people are engag-
ing in activities that arguably violate child pornography laws. 
Recent studies of youth behavior on the Internet are consistent in 
showing substantial proportions of them are producing, distributing, 
and receiving materials that may well be classified as child pornography. 
An MTV–Associated Press online survey found that twenty-four per-
cent of those fourteen to seventeen years-of-age had been involved with 
naked sexting. Of respondents in the fourteen to seventeen years-of-age 
category, twenty-four percent admitted passing naked images onto oth-
ers.229 In a 2008 survey, the National Campaign to Prevent Teen and 
Unplanned Pregnancy estimated that twenty-two percent of teenage 
girls and eighteen percent of teenage boys had self-produced and dis-
tributed pornographic material by using technology to post nude or 
seminude photos of themselves.230 The context of sexting is clearly con-
trary to the dangerous sexual predator stereotype. The survey found that 
most of the images were sent to boyfriends or girlfriends, and for a ma-
jority of the teens, the purpose was rather benign—trying to be “fun or 
flirtatious.”231 There is also evidence that there is a high risk of young 
people committing a crime by distributing child pornography that is 
produced by others. In the same survey, nearly forty percent of teenag-
ers admitted to receiving sexually suggestive text messages or e-mails 
that were meant for someone else.232 Similarly, a different survey by the 
media firm Cox Communications found that one-in-five teens between 
 
 228 David Finkelhor & Richard Ormrod, Child Pornography: Patterns from NIBRS, JUV. JUST. 
BULL., Dec. 2004, at 6 tbl.3.  
 229 ASSOCIATED PRESS & MUSIC TELEVISION, A THIN LINE: 2009 AP-MTV DIGITAL ABUSE 
STUDY 3 (2009). Much of the foregoing activity likely constitutes child pornography for crimi-
nal purposes, though it depends on the applicable statutory language. See DENA T. SACCO ET 
AL., YOUTH & MEDIA POLICY WORKING GRP. INITIATIVE, HARVARD LAW SCH., SEXTING: 
YOUTH PRACTICES AND LEGAL IMPLICATIONS 9–12 (2010). One scholar has suggested that state 
legislatures should narrow the reach of child pornography laws so as to preclude the prosecu-
tion of innocent minors. Correy A. Kamin, Note, Unsafe Sexting: The Dangerous New Trend 
and the Need for Comprehensive Legal Reform, 9 OHIO ST. J. CRIM. L. 405, 422–29 (2011) 
(“[T]he legal system [should] only be implicated when its punitive and rehabilitative objectives 
would actually be furthered by holding an adolescent criminally responsible for his or her 
actions.”). 
 230 NAT’L CAMPAIGN TO PREVENT TEEN & UNPLANNED PREGNANCY, SEX AND TECH: RE-
SULTS FROM A SURVEY OF TEENS AND YOUNG ADULTS 1 (2008) (defining teens as ages thirteen 
to nineteen). 
 231 Id. at 4. 
 232 See id. at 3 (noting that percentages were thirty-eight percent for girls and thirty-nine 
percent for boys). 
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thirteen and eighteen years old had sent, received, or forwarded sexually 
suggestive photos through text or e-mail, with sixty percent having sent 
them to a boyfriend or girlfriend.233 
Not only is the renowned model of the modern sexual predator 
mistaken, but also the stereotypical view of the child engaged in a sexual 
act as an always-unwitting victim in need of protection is too simplistic. 
As an indication of cultural standards, youth are often portrayed in sex-
ual ways. Recent commercial campaigns and popular media offer nu-
merous depictions of sexualized children. A recent movie international-
ly distributed included music videos of the then sixteen-year-old Justin 
Bieber flirtatiously taking his shirt off and gyrating in front of screaming 
girls.234 A photo spread in Vanity Fair featured sexually racy photos of a 
then fifteen-year-old Miley Cyrus.235 The American version of the televi-
sion show Skins received publicity when it was first broadcast as it con-
tained some nude shots of underage actors, the proliferation of sexual 
stimulants, and explicit dialogue and scenes involving casual sexual en-
counters among high schoolers.236 Producers explained that the story-
lines came directly from teenagers they had hired, who had claimed that 
 
 233 COX COMMC’NS, TEEN ONLINE & WIRELESS SAFETY SURVEY: CYBERBULLYING, SEXTING, 
AND PARENTAL CONTROLS 11, 36 (2009). The Pew Research Center conducted a nationally 
representative survey of youth ages twelve to seventeen with cell phones. AMANDA LENHART, 
PEW RESEARCH CTR., TEENS AND SEXTING: HOW AND WHY MINOR TEENS ARE SENDING SEX-
UALLY SUGGESTIVE NUDE OR NEARLY NUDE IMAGES VIA TEXT MESSAGING 2 (2009). Of those 
surveyed, four percnet admitted they had sent a sexually suggestive nude or nearly nude image 
of themselves to someone via texting while fifteen percent received a sexually suggestive nude 
or nearly nude images of someone they knew. The statistics were higher for the older teens, 
with eight percent of seventeen-year-olds with cell phones sending and thirty percent receiving 
sexually provocative images. Id. 
 234 See David Noh, Film Review: Justin Bieber: Never Say Never, FILM J. INT’L (Feb. 10, 2011), 
http://www.filmjournal.com/filmjournal/content_display/reviews/major-releases/
e3iacab13f1c68905c3614a5f75222cee4e (indicating the movie “includes numerous shots of a 
shirtless Bieber, which elicited Pavlovian audience screams and made anyone of a more ad-
vanced age feel just a tad creepy”); Zane Henry, Justin, Please Just Keep Your Shirt On, STAR 
(South Africa), Mar. 11, 2011, at 4 (complaining that in the movie Bieber “takes his shirt off a 
bit too often for my comfort,” but recognizing that “[t]he tweens . . . love it though.”). 
 235 An observer described the photos with the actress “naked to the waist with a satin sheet 
tucked under her arm and chest. Her disheveled hair and knowing stare suggests she is not just 
waiting to be tucked in. That the photo presents a sexualized view of the underaged actress is 
unquestionable.” A Plea for Decency in the Age of Celebrity, MACLEAN’S, May 12, 2008, at 2. 
Then at the age of seventeen, Miley shot a music video in which “she caresses her body in a 
$25,000 corset and shimmies against a pole—and the poles of her male backup dancers—in a 
black bustier and hot pants.” Mark Marino, Miley Cyrus’ Nearly Naked Style—Has the Teen 
Queen Gone Too Sexy?, STYLELIST (June 29, 2010, 7:55 PM), http://main.stylelist.com/2010/06/
29/miley-cyrus-nearly-naked-style-too-sexy/. 
 236 Producers quickly became concerned after the initial episodes of the show in the United 
States that some of the content may violate child pornography laws and toned down the con-
tent. Brian Stelter, A Racy Show with Teenagers Steps Back from a Boundary, N.Y. TIMES, Jan. 
20, 2011, at A1. The show stars real teens, as young as fifteen, with one particular “shot of a boy 
standing naked with a cloth over his pill-enhanced erection.” Alessandra Stanley, Sexy Kids?: 
O.K. But a Channel from Arabs? No, N.Y. TIMES, Feb. 2, 2011, at C1. 
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these actions were representative of accepted behavior, common among 
their peers. Still, the sexualization of youth is not limited to teenagers. 
Reality shows such as Toddlers & Tiaras and Little Miss Perfect showcase 
“[sexualized] toddlers in skimpy outfits, covered in make-up” and made 
to look like women in adult beauty pageants.237 
From a practical perspective, the presumption that society general-
ly abhors males who find youth sexually enticing is unrealistic. Histori-
cally and cross-culturally, males have been sexually attracted to pubes-
cent and postpubescent youth for their health and beauty.238 Certainly, it 
was evolutionarily adaptive for such attraction, considering that these 
ages represent the peak of reproductive fertility.239 Even today, studies 
with community samples of men find that pedophilic sexual fantasies 
are not uncommon.240 In a study of undergraduate students, twenty-one 
percent reported sexual attraction to small children, with nine percent 
having sexual fantasies involving children.241 In another sample of 
nonoffender males, over twenty-five percent either self-reported pe-
dophilic interest or exhibited penile arousal to pedophilic stimuli.242 
Together, this means that the child pornography crusade, which does 
not adequately distinguish differences among types of offenders, vic-
tims, or behaviors, is misguided. The risk of consumers is considered 
next. 
 
B.     The Criminogenic Risk of Child Pornography Consumers 
 
Despite the deontological presumptions underlying the child por-
nography crusade, researchers in the child sexual abuse arena contend 
that the evidence to date strongly and rather consistently shows that 
child pornography consumption does not itself represent a risk factor 
 
 237 Beware the Child Pageant, PORT MACQUARIE NEWS (May 23, 2001, 5:00 AM), 
http://www.portnews.com.au/news/local/news/general/beware-the-child-
pageant/2170792.aspx. 
 238 See SETO, supra note 194, at 13. 
 239 Karen Franklin, Hebephilia: Quintessence of Diagnostic Pretextuality, 28 BEHAV. SCI. & L. 
751, 755 (2010). 
 240 Christoph Joseph Ahlers et al., How Unusual Are the Contents of Paraphilias?: Paraphil-
ia-Associated Sexual Arousal Patterns in Community-Based Sample of Men, 8 J. SEXUAL MEDI-
CINE 1362 (2011) (finding in a community sample of German men, 9.5% held pedophilic sexual 
fantasies). 
 241 John Briere & Marsha Runtz, University Males’ Sexual Interest in Children: Predicting 
Potential Indices of “Pedophilia” in a Nonforensic Sample, 13 CHILD ABUSE & NEGLECT 65, 68 
(1989). Another study reporting on an undergraduate sample found that thirteen percent 
reported having experienced a sexual fantasy indicative of pedophilia. Kevin M. Williams et al., 
Inferring Sexually Deviant Behavior from Corresponding Fantasies: The Role of Personality and 
Pornography Consumption, 36 CRIM. JUST. & BEHAV. 198, 205 (2009). 
 242 See Gordon C. Nagayama Hall et al., Sexual Arousal and Arousability to Pedophilic Stim-
uli in a Community Sample of Normal Men, 26 BEHAV. THERAPY 681 (1995). 
Hamilton.33-4 (Do Not Delete) 3/25/2012 3:40 PM 
2012] C H I LD  P O RN O G R AP H Y C R U S AD E  1723 
for contact sexual crimes.243 Instead, multiple studies show that child 
pornography offenders are at a much lower risk for contact sexual of-
fending than previously known contact offenders.244 Further, the prolif-
eration of technology has not fulfilled crusaders’ fears of a more danger-
ous type of sexual predator. To the contrary, international scholars 
acknowledge that the Internet may well have bred a new category of sex 
offender, but in a unique form not involving contact with children.245 
Online technology permits users to compulsively acquire massive col-
lections of pornography without regard to specific content, and acquisi-
tion fuels addictive sexual behavior involving cybersex interests.246 It is 
not uncommon for some producers to create a thematic or narrative 
series of images that appeal to collectors’ interest in completing a set.247 
Thus, international experts warn that assumptions that Internet child 
pornography offenders are at high risk of contact offenses are prema-
ture248 or simply erroneous.249 Scientists with the United States–based 
Crimes Against Children Research Center agree that 
the facts do not suggest that the Internet is facilitating an epidemic of 
sex crimes against youth. Rather, increasing arrests for online preda-
tion probably reflect increasing rates of youth Internet use, a migra-
 
 243 See, e.g., Jérôme Endrass et al., The Consumption of Internet Child Pornography and 
Violent and Sex Offending, 9 BMC PSYCHIATRY 43 (2009). 
 244 See id.; see also SETO, supra note 161, at 5; Andrew Bates & Caroline Metcalf, A Psycho-
metric Comparison of Internet and Non-Internet Sex Offenders from a Community Treatment 
Sample, 13 J. SEXUAL AGGRESSION 11, 17 (2007); Ian Alexander Elliott et al., Psychological 
Profiles of Internet Sexual Offenders: Comparisons with Contact Sexual Offenders, 21 SEXUAL 
ABUSE 76, 87–88 (2009); Neutze et al., supra note 1, at 229 tbl.3; L. Webb et al., Characteristics 
of Internet Child Pornography Offenders: A Comparison with Child Molesters, 19 SEXUAL ABUSE 
449, 450 (2007). But see E-mail from Gregory Schiller, supra note 145 (suggesting that low 
recidivism rates may simply reflect offenders learning from law enforcement strategies to coun-
teract detection efforts). 
 245 See Brigitta Surjadi et al., Internet Offending: Sexual and Non-Sexual Functions Within a 
Dutch Sample, 16 J. SEXUAL AGGRESSION 47, 54–56 (2010). 
 246 McCarthy, supra note 19, at 184 (“Unlike the paedophile or child molester who may have 
a sexual interest in children, the ‘cybersex addict’ reportedly accesses child pornography be-
cause of poor impulse control and an insatiable sexual appetite.”). 
 247 Anthony R. Beech et al., The Internet and Child Sexual Offending: A Criminological 
Review, 13 AGGRESSION & VIOLENT BEHAV. 216, 219 (2008). 
 248 John Carr & Zoe Hilton, Combating Child Abuse Images on the Internet: International 
Perspectives, in INTERNET CHILD ABUSE, supra note 117, at 54 (“Without more conclusive 
research it is a struggle to predict the likelihood of future risks to children and be confident 
about the appropriateness and impact of different criminal justice and treatment interven-
tions.”); Quayle, supra note 186, at 79 (“[T]he reality is that we still know very little about this 
group and how comparable they are to those who commit offences against children in the 
offline world.”). 
 249 See David Middleton, From Research to Practice: The Development of the Internet Sex 
Offender Treatment Programme (i-SOTP), 5 IRISH PROBATION J. 49, 54 (2008). In the vast ma-
jority of cases of child pornography known to police, authorities were not able to link the of-
fender to committing a crime directly against an actual child. See Finkelhor & Ormrod, supra 
note 228, at 7 (reporting data from 1997 to 2000). 
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tion of crime from offline to online venues, and the growth of law en-
forcement activity against online crimes.250 
So, how can one explain the low-risk nature of child pornography 
consumers in general, and why would their risk differ substantially from 
those with prior hands-on offenses with children? The reasons are many 
and they vary because child pornography offenders do not neatly fit 
together as a homogeneous group, but rather, they differ substantially in 
personal characteristics, motives, and antisocial tendencies.251 Nonethe-
less, there are several commonly observed factors that render child por-
nography consumers as a group at low risk of sexually offending against 
children. Paraphilic interest does not motivate all child pornography 
offenders, but is one among many explanations for consumption.252 
Consistent with the Seto, Cantor, and Blanchard Study’s results, another 
study found that Internet child pornography offenders were more likely 
than contact offenders to have sexual fantasies involving female children 
than contact offenders.253 Yet both studies indicate that paraphilic fanta-
sy is not an adequate explanation since the 
findings question any simple, direct model linking sexual fantasy to 
contact offending and contradict the sexual preference hypothesis. In 
other words, if theory is correct and fantasy drives behaviour, Inter-
net offenders should report the lowest levels of [pedophilic] fantasy 
as they have no reported acts against children, yet the reverse was 
true.254 
Paraphilic motivation is also not the only motivation for child mo-
lesters. A meta-analysis of studies of the risk of online sex offenders 
concludes that “pedophilic interests do not necessarily result in contact 
sexual offenses against children.”255 Rather, experts studying child sexu-
 
 250 WOLAK ET AL., supra note 12, at 1–2. 
 251 See id. at 1; see also Olivia Henry et al., Do Internet-based Sexual Offenders Reduce to 
Normal, Inadequate and Deviant Groups?, 16 J. SEXUAL AGGRESSION 33, 41 (2010); David 
Middleton et al., An Investigation into the Applicability of the Ward and Siegert Pathways Mod-
el of Child Sexual Abuse with Internet Offenders, 12 PSYCHOL. CRIME & L. 589, 598, 600 (2006); 
Nielssen, supra note 138; Lotte Reijnen et al., Demographic and Personality Characteristics of 
Internet Child Pornography Downloaders in Comparison to Other Offenders, 18 J. CHILD SEXUAL 
ABUSE 611, 618 (2009); Webb et al., supra note 244, at 460. 
 252 Surjadi et al., supra note 245, at 54–56. 
 253 Kerry Sheldon & Dennis Howitt, Sexual Fantasy in Paedophile Offenders: Can Any Model 
Explain Satisfactorily New Findings from a Study of Internet and Contact Sexual Offenders?, 13 
LEGAL & CRIMINOLOGICAL PSYCHOL. 137, 152 (2008). 
 254 Id. 
 255 Seto et al., supra note 203, at 140. The results of this meta-analysis of sexual contact 
history and recidivism rates must be viewed with caution. The underlying samples varied wide-
ly in defining variables. For instance, online sexual offenses were not limited to child pornogra-
phy, but included materials defined as illegal in foreign countries that did not involve children 
or pornography, and also included online enticing of children for sexual contact. Contact 
sexual offending was operationalized in significantly different ways in the underlying samples, 
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al exploitation attest that those who commit contact offenses against 
children are driven by motivations other than sexual fantasies about 
children: 
One possible explanation for this non-association between fantasy 
and offending is that contact sexual offenders have lower [pe-
dophilic] fantasies because they have difficulty generating fantasy 
about children. In this context, contact-only offenders had more con-
frontational non-contact fantasies more than Internet perpetrators, 
such as exposing one’s genitals to an unsuspecting girl(s) . . . . Per-
haps the purpose of the sexual offences against children lies partly in 
this need [for confrontation] rather than in the need to act out sexual 
fantasies against children.256 
Similarly, it is surmised that child molestation without pedophilic 
interest likely entails the combination of antisociality with opportuni-
ty.257 Given that child pornography offenders tend to score low on anti-
social tendencies, they are not likely to imitate the pornographic scenes 
with real children.258 
Investigations of child pornography consumers have yielded sever-
al other, relatively nondeviant, motives that render these offenders at 
lower risk. Briefly, these motives include using the images as a substitute 
for contact offending,259 curiosity and accidental access,260 facilitating 
social relationships,261 and avoiding real life.262 Personal characteristics 
also differentiate consumers of child pornography from contact offend-
ers in various risk-relevant ways. Using group-based statistics, child 
pornography offenders are more socially isolated than contact offend-
ers,263 while less likely to engage in sexually risky behaviors,264 be overas-
 
yet consolidated in the meta-analysis without controls. Many samples were also skewed toward 
high-risk groups of convicted prisoners and mental health patients. 
 256 Sheldon & Howitt, supra note 253, at 153. 
 257 Ray Blanchard, The DSM Diagnostic Criteria for Pedophilia, 39 ARCHIVES SEXUAL 
BEHAV. 304, 309 (2010); see also Jan Looman et al., Sexual Arousal Among Rapist Subtypes, 14 J. 
SEXUAL AGGRESSION 267, 276 (2008) (using phallometric testing and concluding that oppor-
tunistic rapists did not have deviant sexual preferences, but were more likely acting on a general 
antisocial orientation). 
 258 SETO, supra note 161, at 7–8. 
 259 Seto et al., supra note 204, at 175 tbl.II; see also Daniel Lee Carter et al., Use of Pornogra-
phy in the Criminal and Developmental Histories of Sexual Offenders, 2 J. INTERPERSONAL 
VIOLENCE 196, 207 (1987). 
 260 Seto, supra note 259, at 175. 
 261 Ethel Quayle & Max Taylor, Child Pornography and the Internet: Perpetuating a Cycle of 
Abuse, 23 DEVIANT BEHAV. 331, 345 (2002). 
 262 Surjadi et al., supra note 245, at 54–56 (finding that, of the various motives, avoiding real 
life was the most salient in the sample). 
 263 See Sarah Laulik et al., An Investigation into Maladaptive Personality Functioning in 
Internet Sex Offenders, 13 PSYCHOL. CRIME & L. 523, 531 (2007); Lotte Reijnen et al., supra note 
251, at 617; see also Bates & Metcalf, supra note 244, at 16; Elliott et al., supra note 244, at 89. 
 264 Webb et al., supra note 244, at 460; see also Carissa Byrne Hessick, Disentangling Child 
Pornography from Child Sex Abuse, 88 WASH. U.L. REV. 853, 875 (2011) (“There is anecdotal 
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sertive,265 or maintain offense-supportive attitudes and beliefs.266 In 
addition, there is evidence that child pornography offenders are more 
likely to identify with fictional characters,267 which may partially ac-
count for the unlikelihood that they would seek out sexual contact with 
live children. 
Further, child pornography offenders are better prospects for 
postconviction rehabilitation, with far better rates of compliance when 
treated and when supervised postrelease, compared to child molest-
ers.268 This may be the case, in part, since child pornography offenders 
may have more incentives as they tend to be better educated, of higher 
intelligence, and more likely to be gainfully employed than other types 
of sexual offenders.269 In sum, child pornography offending as a signal 
crime used to invoke fear for the safety of children is a social construc-
tion that misses the mark. 
 
C.     Alternative Considerations 
 
From a broad criminal justice policy perspective, an obvious curi-
osity emerges: have we not learned from the war on drugs? In the drug 
war, the United States wages battle without much differentiation among 
producers, importers, distributors, or users. It is mostly a bottom-
feeding exercise whereby low-level drug users are easy targets, presuma-
bly useful to bolster statistical measures of performance for criminal 
justice personnel. Seldom has law enforcement apprehended those most 
responsible for causing the greatest harm, i.e., drug producers. For this 
reason, the drug war is widely considered an abject failure, costing bil-
lions of dollars and contributing to prison overcrowding without sub-
stantially reducing demand. The analogy here is that the war on child 
sexual abuse snares the more easily identifiable child pornography 
downloaders and traders, thereby attracting law enforcement resources 
to these offenders.270 Yet there is little or no evidence that this approach 
has yielded the expected deterrence value or has succeeded in protecting 
children. In fact, potential long-term negative consequences are proba-
 
evidence that some child pornography possessors, although they want to view pornographic 
images of children, actively seek adult sexual partners.”). 
 265 Elliott et al., supra note 244, at 84. 
 266 See Bates & Metcalf, supra note 244, at 16–17; Webb et al., supra note 244, at 458; Elliott 
et al., supra note 244, at 87. 
 267 Elliott et al., supra note 244, at 87–88. 
 268 See Webb et al., supra note 244, at 459 (reporting study finding that Internet offenders 
did not miss any supervision or treatment sessions, compared to eight percent and thirteen 
percent, respectively, for child molesters, and while four percent of Internet offenders dropped 
out of treatment, eighteen percent of child molesters did). 
 269 See Endrass et al., supra note 243. 
 270 See supra notes 65–79 and accompanying text (providing statistical measures). 
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ble. Where law enforcement initiatives have taken on a child pornogra-
phy–centric approach, the campaign against child sexual exploitation 
has lost sight of what should be the primary interest: protecting actual 
children from sexual abuse. As child pornography consumers are not 
the high-risk offenders they are presumed to be, resources are misdi-
rected at imprisoning scores of defendants who do not pose a risk of 
future harm. Policy-makers would seem to have an incentive to allow 
more rational minds to prevail. 
So what are the potential alternatives that may equitably balance 
the interest in protecting children without widening the net to low-risk 
offenders? It may be useful to reconsider the variations of harm and 
moral culpability interests proposed earlier in this Article. Public debate 
should properly explore these hypotheticals further, in isolation and in 
combination: 
• the viewer is an eighteen-year-old male, thirty-year-old female, 
or a fifty-year-old man; 
• the child is age six, eleven, or seventeen years of age; 
• the picture is morphed to appear sexually explicit, is of a naked 
child alone, or is of a child being sadistically penetrated by an 
adult. 
The first variation is relevant for both normative and risk-based 
reasons. As for the teenager proposed, several legal commentators have 
protested the application of child pornography laws to teenagers who 
run afoul of them by rather innocuous behaviors, such as sexting.271 One 
writer insightfully remarked that “[i]t is likely that minors prosecuted 
for child pornography are . . . collateral damage of the breadth of laws 
designed to target pedophiles.”272 While interested in protecting under-
age defendants, this observation leads to a broader question: what is the 
true scope of the “collateral damage” of overly broad child pornography 
laws and is it justified? In the example posed earlier, the “eighteen” was 
offered as the age for ideological reasons. Many of those who would 
propose different rules for teenage “sexters” would limit them to those 
under the age of majority, so they would not cover individuals classified 
as adults. But is an eighteen-year-old male (or even one who is nineteen 
or twenty, for that matter) who downloads provocative images of pubes-
cent and postpubescent teenagers so repugnant that he deserves a five to 
fifteen year sentence (in the federal system) for receiving child pornog-
 
 271 See generally Stephanie Gaylord Forbes, Sex, Cells, and SORNA: Applying Sex Offender 
Registration Laws to Sexting Cases, 52 WM. & MARY L. REV. 1717, 1743–44 (2011); Megan 
Sherman, Note, Sixteen, Sexting, and a Sex Offender: How Advances in Cell Phone Technology 
Have Led to Teenage Sex Offenders, 17 B.U. J. SCI. & TECH. L. 138, 159 (2011). 
 272 Kimpel, supra note 84, at 310. 
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raphy? Actually, it might be normatively unorthodox for him not to be 
sexually attracted to teenagers, particularly to those within his peer 
group. The fifty-year-old man is the easiest target on which to impose 
social expectations, though considering the prevalence of men with sex-
ual attractions to young females, it is still open to debate in terms of 
normative boundaries. The thirty-year-old female poses unease in terms 
of the age difference, but, on the other hand, women are at very low risk 
of sexual contact offenses. Yet child pornography laws do not generally 
consider gendered differences in morality or risk. 
The age of the child has important policy implications, too. As do-
mestic child pornography laws generally define a child as anyone under 
eighteen, one aspect of net-widening becomes clearer. Do public morals 
truly find equally egregious a sexualized photo of a mature seventeen-
year-old as it does a sexually explicit image of a six-year-old? Is the 
harm to each child truly equivalent and do they deserve the same moral 
antipathy? Modern society may be troubled by evidence of teen and 
adolescent sexuality.273 But the criminalization and application of strict 
sentencing regimes to all sexual images of those under the age of eight-
een is unwarranted as a criminal justice policy and likely not demanded 
by current cultural standards. Much of the problem stems from the 
grouping of newborns through seventeen-year-olds into a single pro-
tected class. This amorphous class obscures the reality that modern cul-
ture recognizes roughly three categories of maturity: children, 
pubescents, and teenagers. Sexual norms vary widely among them, yet 
child pornography laws often do not.274 
Possibilities for policy change include altering the legal age of a 
minor for child pornography law purposes (such as lowering the upper 
limit to a lower number, such as sixteen, as it was in the federal system 
before 1988) or at least creating categories of ages with far more signifi-
cant gradated differences between them. This issue is certainly not a 
novel one for public discourse. Debates about the appropriate age for 
legal consent to sexual activity and corresponding discussion about age 
disparities between partners in statutory rape laws have enlivened polit-
ical and social commentary in modern times. More particularly, the 
current struggle with sexting may already be evidence that political fig-
 
 273 Id. at 311. 
 274 It is true that some child pornography laws provide some age graduations already in 
terms of defining offenses and sentencing consequences. Most, though, yield small differences; 
and minimum sentences are still quite long. For example, in the federal sentencing system for 
child pornography crimes, the image of a prepubescent child yields an additional two levels to 
the base offense level of twenty-two for receipt or distribution. Depending on the defendant’s 
criminal history, this increase certainly shifts the sentencing range higher (though the ranges 
still overlap), but does not alter the five-year mandatory minimum. Still, the recommendation 
here is that age should take a far more substantive role in child pornography laws than it cur-
rently maintains in any jurisdiction. 
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ures are willing to discuss the issue of age—regarding both offenders 
and victims—in child pornography laws. Alternatively, more laws could 
be revised toward prepubescence rather than specific years in age, 
though that obviously raises additional definitional issues. 
As for the consideration of the sexual character of the image in-
volved, international experts have recently noted the importance in dis-
tinguishing between child sexual abuse and child sexual exploitation. 
The latter may or may not involve sexual abuse, but it requires other 
activities that violate a child’s sexual innocence.275 Surreptitiously taking 
a photo of a naked or partially nude child, perhaps at the beach or 
swimming pool, may be exploitative, but would not constitute the deep-
er harm of sexual abuse.276 There is also a need to differentiate the de-
gree of exploitation involved in the material. A popular categorization is 
offered by the Combating Paedophile Information Networks in Europe 
(COPINE Project). It ranks the type of images on a scale of one to ten, 
from least to greatest harm: indicative, nudist, erotica, posing, erotic 
posing, explicit erotic posing, explicit sexual activity, assault, gross as-
sault, sadistic or bestiality.277 A useful purpose for such a ranking is that, 
from a punishment-theory standpoint, crimes and sentences are appro-
priately based on the level of suffering involved. Thus, a system that 
strives for proportional and rational punishment requires laws that dif-
ferentiate between unequal harms. The practicality underlying the rank-
ing also calls into question the presumption that production necessarily 
involves sexual abuse. To the extent the child can voluntarily consent to 
an image being taken or to the extent that the image is morphed, no 
sexual abuse may occur even if it is somewhat exploitative. 
Still, several concerns held by child pornography crusaders should 
be addressed. One is the argument that there is value to pursuing child 
pornography offenders generally, in order to reduce the production 
market. The market thesis, though, is more speculative and ideological 
than supported by experiential data. The global nongovernmental or-
ganization End Child Prostitution, Child Pornography and Trafficking 
of Children for Sexual Purposes (ECPAT) acknowledges that organized 
crime is rarely involved with child pornography.278 Furthermore, a 
United Nations report indicates skepticism that children are sexually 
abused for the sole purpose of making a marketable product.279 The 
argument is also troubling on several other—though somewhat contra-
 
 275 See QUAYLE ET AL., supra note 212, at 10. 
 276 See id. 
 277 Id. at 14–15.  
 278 See MARGARET A. HEALY, ECPAT INT’L, CHILD PORNOGRAPHY: AN INTERNATIONAL 
PERSPECTIVE (2004), available at http://www.crime-research.org/articles/536/. 
 279 UNITED NATIONS OFFICE ON DRUGS & CRIME, THE GLOBALIZATION OF CRIME: A 
TRANSNATIONAL ORGANIZED CRIME THREAT ASSESSMENT 212 (2010), available at http://
www.unodc.org/documents/data-and-analysis/tocta/TOCTA_Report_2010_low_res.pdf. 
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dictory—grounds. The illegality of the content may encourage con-
sumption as many report that the unlawful nature of the content is what 
makes the material more sexually enticing.280 From an economic-theory 
perspective, just as the country witnessed with the war on drugs, the 
criminality itself could conceivably drive profits for those organizations 
that can charge for the material. In actuality, however, the Internet per-
mits widespread trading and downloading of child pornography materi-
als for free, thereby creating a disincentive to those who believe they can 
profit by creating new products. Nevertheless, even if the market theory 
were valid, it does not necessarily mean more live children will be used. 
Technological advances, even those generally available, like Photoshop, 
permit producers to create quite realistic-looking images, such as by 
morphing innocent photos of children to appear sexually explicit, com-
positing images using a combination of body parts from a child and 
adult, or digitally mastering entirely virtual, though lifelike, children. 
Another argument for crusaders is the harm thesis, which contends 
that the Internet has increased the risk to children of the modern sexual 
predator. But research to date provides evidence to the contrary.281 
Those attributes that are likely required to successfully engage young 
people online, establish a relationship, and convince them to meet make 
solicitors unlikely to be impulsive, antisocial, or violent. Besides, juris-
dictions already maintain more specific statutes, along with harsh con-
sequences, that criminalize these types of contacts. These include of-
fenses involving the Internet-facilitated solicitation of minors for sexual 
contact and the grooming of children with the use of child pornography. 
Child pornography laws are therefore an unnecessary backdoor effort to 
deter those offenses. Further, the ideology of the modern sexual preda-
tor as a stranger lurking on the Internet is itself potentially dangerous to 
the safety of children. It obscures that the persons they might really need 
to be wary of are those closest to them since the vast majority of those 
who commit sexual abuse against the underage are family members, 
friends, and peers.282 
Additional impediments plague the theory that harsh consequenc-
es are necessary for child pornography because it whets the appetite of 
consumers to commit sexual abuse in the future. Any causal connection 
is far too contingent and remote.283 Besides, the contention that incar-
ceration is justifiable based on the thesis that material with a deviant 
theme will cause the viewer to act out such a theme in real life is a slip-
pery slope. It would theoretically countenance the criminalization of 
 
 280 Quayle & Taylor, supra note 261, at 340.  
 281 See generally Janis Wolak et al., supra note 225.  
 282 See Wayne A. Logan, Megan’s Laws As a Case Study in Political Stasis, 61 SYRACUSE L. 
REV. 371, 405 (2011). 
 283 See Ashcroft v. Free Speech Coal., 535 U.S. 234, 253–54 (2002). 
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material with images of drugs, violence, terroristic activities, 
etc . . . which may equally invoke emotive responses and imitative be-
haviors. 
Naturally, there is an entirely different approach that society can 
embrace in response to a social problem. Instead of addressing it pri-
marily as a criminal justice issue, a public health model may be more 
suitable. While it is beyond the scope of this Article to fully address what 
such a response would entail, it is of note that there have been some 
great successes around the world in addressing relevant harms and risks. 
These include school-based programs to teach students about sexual 
issues and how to protect themselves from sexual harm, as well as public 
education campaigns that aim to improve the safety of youth on the 
Internet.284 According to the Internet Safety Technical Task Force, a 
professional collaboration tasked by the states’ attorneys general to re-
port on safe practices in social networking, web companies are active in 
employing effective technological methods to seek out and restrict ma-
terials that may include child pornography and otherwise limit potential 
contacts with juveniles.285 In terms of the risk that child pornography 
consumers pose, sexual treatment specialists are working to improve 
prevention, treatment, and intervention strategies.286 It is of importance 
that sexual offender clinicians believe that sexual interests are often mal-
leable in nature and can be modified. 
 
CONCLUSIONS 
 
A review of the history and current status of child pornography 
laws yields several conclusions. First, there continues to be a strong po-
litical appetite to expand the laws’ scope and its punitive consequences. 
Second, legislators and criminal justice personnel are strongly inclined 
to enforce these laws. Child pornography initiatives generally attract 
positive media attention and exemplify a strict moral agenda from the 
government. Third, the rhetorical discourse of the child pornography 
crusade has shifted its focus from the harm posed to actual children to 
one of moral depravity of offenders. It has also moved to a risk-based 
presumption that child pornography consumers are at high risk of mo-
lesting children. 
 
 284 See generally QUAYLE ET AL., supra note 275, at 92–96. 
 285 See generally BERKMAN CTR. FOR INTERNET & SOC’Y, HARVARD UNIV., ENHANCING 
CHILD SAFETY AND ONLINE TECHNOLOGIES: FINAL REPORT OF THE INTERNET SAFETY TECH-
NICAL TASK FORCE TO THE MULTI-STATE WORKING GROUP ON SOCIAL NETWORKING OF STATE 
ATTORNEYS GENERAL OF THE UNITED STATES 22–27 (2008), available at http://cyber.law.
harvard.edu/sites/cyber.law.harvard.edu/files/ISTTF_Final_Report.pdf. 
 286 See generally SETO, supra note 194. 
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Yet there is some hope on the horizon that the concerns underlying 
these conclusions may receive some attention. Recent debates involving 
teenage sexting offers some promise that policy-makers may be willing 
to revisit the practical consequences of the laws, at least with respect to 
youth and erotic images not involving sexual abuse. In terms of law en-
forcement resources spent on the crusade, other criminal justice needs 
may naturally take precedence. For example, a recent federal audit criti-
cized the FBI’s use of resources devoted to investigating cybercrimes. It 
found that forty-one percent of its cyber agents investigated online child 
pornography matters, compared to the nineteen percent investigating 
national security intrusions.287 The audit concluded that the underutili-
zation of resources left the country vulnerable to national security 
threats.288 As for the presumptive correlation between child pornogra-
phy offending and molestation, voices in legal circles that question its 
validity are just beginning to emerge. This Article has provided further 
bases on which to question this assumption. In the end, the sexual abuse 
of the very young is horrendous. Net-widening, though, means that a 
policy in which resources are redirected toward individuals at low risk 
of offending fails as a general device to adequately protect minors from 
sexual offenses. 
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